ACCOUNT. 


1, Surviving partner, right of, to account with estate of deceased part- 
ner; when barred by statute of limitations, or of non-claim.—The 
right of a surviving partner to an account in chancery, with estate 
of a deceased partner, is not barred by the statute of non-claim, or 
of limitations, if one of the items of his account of the settlement 
of the partnership is within the period of limitations.—Cannon v. 
Copeland, Adm’r, [A]. 


ACTION. 


1. Action on attachment bond ; up to what time damages, paid or un- 
paid, may be recovered.—In an action upon an attachment bond, 
damages to the time of trial may be recovered, and it is immaterial 
whether the plaintiff has paid them or not.—Metcalf v. Young..... 

2. Same; what not defense to action on, but may be proven in mitigation 
of vindictive damages.—Reasonable and probable cause to believe 
that the grounds on which the attachment was sued out were true, 
is not a defense to an action for damages on the bond, but may be 
proven in mitigation of vindictive damages.—S. C.... pepe 

3. Action ; what operates as discontinuance to whole.—Discontinuance 
as to one of two defendants, in an action of assumpsit, without show- 
ing some cause therefor, is a discontinuance of the whole action.— 
Whitaker v. Van Horn 

4. Same.—The dismissal of a suit, founded on a bond, as to one of 
three makers of such bond, after service of process on all, and be- 
fore any defense personal to that one is pleaded, or some other suf- 
ficient cause shown, is a discontinuance of the whole action, when 
the suit is commenced by summons and complaint.—Fennell et al. 
v. Masterson, Adm’r ara efet etal sCiote ofalenaicts <tc Marcie = saierevarare 

5. Sheriff; action on the case, when will not lie against.—L., the sher- 
iff, having an execution in his hands against S., levied on, adver- 
tised, and sold certain described lands, which were not the property 
of s., and afterwards, finding out his mistake, made a conveyance 
of S.’s lands to the purchaser, ante-dated it as of the date of the 
sale, whereby S. was evicted of his lands,—held, that action on the 
case would not lie against L., the sheriff—Speller v. Lee.......... 

6. Debt on judgment; when lies.—A suit on a judgment or decree may 
be brought within a year and a day from its rendition —McConnico 


381 


et al., Guardians, v. Stallworth........cccccccccccccecccceccccece 390 
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ADVERSE POSSESSION. 


1. Adverse possession ; definition of.—Adverse possession is that kind 
of continued occupation and enjoyment of real estate, which indi- 
cates an assertion of right on the part of the person maintaining it. 
Rivers v. Thompson...... re Nace ecw ubieamleea sets ics 

2. Same; jury, province of.—It is the province of the jury to deter- 
mine the facts which constitute adverse possession, under appro- 
priate instructions from the court.—S. C....... Bieter miele site steers 

3. Adverse possession, when established ; what will be wvanieuls~ -When 
adverse possession of land, short of the period which creates a bar 


under the statute of limitations, is established, the continuance of 


it will be presumed, in the absence of any proof of abandonment, 
or possession of another under a claim of title-—Marston v. Rowe 
PP i cikddan Bhownd noteon csenes cn8ces sues ne TTT tr eT ee 


AGENT AND PRINCIPAL. 


1, Principal, how bound by acts of agent ; what improper charge to jury 
as to.—A charge to the jury that a principal would be liable for the 
act of his agent, in borrowing money, and giving a note therefor 
in the name of the principal, when his acts and conduct were such 
as business men would ordinarily infer from them authority to do 
so, is erroneous. —Golding v. Merchant §* Co... ccc cece cece eens 

2. Same; what principal can not take advantage of.—If the principal, 
by his declarations or conduct, authorized the opinion that he had 
given more extensive powers to the agent, than were in fact given, 
he should not be permitted to avail himself of the imposition.— 
eC e en rome Rhine nee cuss sues sabe sescRuie ir aicis Geiss enied ose 

3. Agent, powers and extent a; by whom determined.—The sufticiency 
of the evidence to establish the extent of the agent’s powers, is a 
question for the jury, under appropriate instructions from the 
CONTE — DB. Goss ess ses ces SS Sa eo eS aes 05 Soe oe 

6. Agent, fraud of, against principal ; when can not affect third persons. 
Evidence of fraud of the agent on his principal, is not admissible 
against third persons, in the absence of proof connecting them with 
it.—8. C....... Fs ey ey ee ReuhEeaeouse Spe ices me 


AMENDMENT. 


1. Complaint ; how can not be amended.—A complaint against the de- 
fendant as executrix, can not be amended so as to charge her per- 
SORRY. — Tier, BGs, ©. TH glOT.. .occcci secs cecsesccesscsesses 

2. What not amendable under section 2811, unless waired.—An unan- 
thorized discontinuance is not such an error or defect as can be 
amended under section 2811, Revised Code, unless it has been 
waived by the party who may take advantage of it.— Whitaker v. 


Van Horn...... ieeeees Sie Taleieiota veins  wisiele Sietayaioww ais OED Nee Senne 
3. Amended and original bills.—The original and amended bill, in 
equity, form but one suit, and the grounds of relief must be con- 
sistent throughout the whole.— Winter et al. v. Quarles’ Adm’r..... 
4, Same.—An amended bill, which shows that the title to a married 
woman’s separate estate is one created by deed to a trustee, to hold 
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for her benefit, for her life, with remainder to her children, is in- 
consistent and variant from a title by statute; and such incon- 
sistency between the original and amended bills, is sufficient cause 
Of Gemurren 88 (Css cee cwcisesceceen Sees eel eets seSuiscaks s2cece 68s 
5. Same.—An amended bill in chancery must show a narrative of 
facts cognate to the facts set out in the original bill.—S, C........ 692 
6. Same.—An amended bill in chancery is not demurrable because it 
combines an application to compela guardian to make a settle- 
ment of his guardianship, with a prayer for reformation of the 
guardian’s bond, which by mistake has been made payable to the 
judge whose term has just expired, instead of to the judge who has 
just been elected and inducted into office.—Hall et al. v. Hall et al. 489 


ARBITRATION AND AWARD. 


1. Award; in what sense a contract.—An award for the payment of 
money, like a judgment, is, ina very limited and restricted sense, a 
contract ; but neither contains a promise to pay.—Johnson v. Max- 
CUPESO) 0 soos Se eeee aEoowenedoa Scere a ees sees ROE eee oy | 

2. Same.—Is it such a contract for the payment of money, as is 
within the meaning of § 2450 of the Revised Code? Quere.—S. C. 521 

3. Statutory separate estate of wife; corpus of, how can not be bound. 
The husband can not bind the wife by a submission to arbitration 
of questions which relate to the corpus of her statutory separate 
estate. Such submission, to bind her, must be in her own name, 
and be made by her.—Sampley v. Watson etal..... pacewe snnswcce See 


ATTACHMENT—GARNISHMENT. 


1. General order No, 13, of Gen. Swayne ; authorizes a garnishment. 
An attachment issued under ‘‘General Order No. 13,” issued by 
General Swayne, dated November 7th, 1867, may be executed by 
summoning any one having in his possession the property subject 
to the lien given by the order.— McLemore v. Cole, Garnishee...... 620 
2. Action on attachment bond ; up to what time damages, paid or un- 
paid, may be recovered.—In an action upon an attachment bond, 
damages to the time of trial may be recovered, and it is immaterial 
whether the plaintiff has paid them or not.—Metcalf v. Young.... 643 
3. Same; what not defense to action on, but may be proven in mitiga- 
tion of vindictive damayes.—Reasonable and probable cause to be- 
lieve that the grounds on which the attachment was sued out were 
true, is not a defense to an action for damages on the bond, but 
may be proven in mitigation of vindictive damages —S,. C....-.-. 648 
4, Declarations of defendant inattachment ; when part of the res geste. 
On a trial of the right of property, the declarations of the defend- 
ant in attachment, who is in possession of the property levied on, 
as to the character of this possession, are a part of the res geste, 
and as such, should be permitted to go to the jury for what they 
are worth.— McCrae v. Young..--- Nee teeal ee ciene Seseecincoweneeer 
5. Garnishment, service of ; what, insufficient to authorize judgment nisi. 
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The service of a garnishment against a rail road company, returned 
in these words: ‘‘Served on the Montgomery & Eufaula Railroad 
Company, the garnishee, by leaving a copy of the garnishment with 
Lewis Owen, president of said road,” is insufficient to authorize 
a judgment nisi on failure to answer, against said company, at the 
time of said service, if there is no appearance for said company ; 
and this proof must be made a part of the record of the judgment. 
M. & E. R. R. Co. v. Hartwell..... Lg et ee Rees cewEe sees 
6. Attachment; judgment by default, when can not be taken. —In an ac- 
tion of debt on a prommissory note, the court can not render judg- 
ment by default ~ the first term after the service of the attachment. 
Revised Code, §§ 2660, 2661, 2998.—Standifer v. Toney, Grantland 
S “eed ececee ew eces co eaees coccce eeeees eeccce coccces cove 


ATTORNEY-AT-LAW. 


1. Attorney's fees; when not alien on judgment.—Fees of attorneys for 
services rendered, in enforcing the payment, on a decree in the 
probate court, on a guardian’s final settlement, under the circum- 
stances of this case, are not a lien on such decree in that court, 
when the money paid was not paid to them.—McCaa § Foster v. 
fo! Ps naeeee peeks) Seuneenceeteuseeee 5" 

2. Attorney-at-law ; who is administrator entitled to counsel fees in his 
own behalf.—An attorney-at-law, who is an administrator, is en- 
titled, upon a proper case, to be allowed reasonable counsel fees, in 
his own behalf.— Morgan, Adm’r, v. Nelson, Adm’r...---......-2++ 


AUDITOR. 


1. Mandamus ; when lies against.—A mandamus is the proper remedy 
to compel the auditor te issue his warrant on the treasurer, for 
the payment of the salary of public officers.—Reynolds, Auditor, 
ON vice knwsee dxessnese cieeeeepeeesesncese aewoas pieciewatwes 


BAIL—RECOGNIZANCE—CUSTODY. 


1. Bail; how taken in term time —An order of the city court of Mont- 
gomery, saying the accused party may be admitted to bail, in a 
case of felony, does not authorize the sheriff, in term time, to admit 
the party to bail, and take a recognizance for that purpose ; such 
a recognizance is null and void.—Gray v. The State....- : 

2. Description of different offense in recognizance, from that in indict- 
ment, as affecting validity of judgment against sureties.—If the indict- 
ment is for perjury, it will not warrant a judgment against the sureties 
for the failure of their principal to appear and answer to an indict- 
ment for burglary ; such a case is not within the influence of § 4245 
of the Revised Code. It is not the misdescription of an offense, 
but the description of an altogether different of’ense. Sureties, in 
such a case, have the right to stand upon the terms of their con- 
tract.—S, C 
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3. Holding accused in custody, when indictment is quashed ; grand jury 
being in session, to find new indictment.—Where an indictment is 
quashed, on sustaining a demurrer, the grand jury being in session, 
there is no error in the court holding the accused in custody, until 
a new indictment can be sent to them ; no affidavit, or other evi- 
dence, is necessary to authorize the court to do so.—Crumpton 
FT Ds i 05 06k adn a DOORS haneed CdR ee eRe Knee 31 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Bill of exchange; notice of non-payment of, where may be sent.— 
Notice of the non-payment of a bill of exchange may be sent to the 
residence, or nearest post-office, of the party to be charged, at the 
time of his signing the bill, unless he, at that time, specifies anoth- 
er place, to which he requires it to be sent.—Tyson v. Oliver el al.. 455 

2. Same ; what inquiry holder must make.—The holder of a bill, send- 
ing notice of its non-payment by mail, must make diligent inquiry 
to ascertain whether there is a post-office at the place to which he 
Tn Re Per eer rer 455 

3. Residence of party to be charged ; what not sufficient evidence of.— 
The name of the place where the bill was signed, appearing on it, 
is not alone sufficient evidence of the residence, or post-office, of 
She RTE Oo OO CI HE Cun ios s nines soeess sesess soscde ents 

4. Holder of bill; when residence of, will be presumed to be at the place 

of dishonor of bill.—When it is not shown where the holder resided 

at the time of giving notice, it will be presumed to be at the place 

where the bill was dishonored and protested.—S. C...... ........ 455 

Accommodation drawers, acceptors, and endorsers ; what will make 
co-sureties. —Accommodation drawers, acceptors, and endorsers, are 

not made co-sureties by § 3070 of the Revised Code. There must 

be some agreement, express or implied, to be such, to render them 


oO 


lisble as such — Moody v. Finley. ...20 ..ccceccwess sevccs cesses.’ 
6. Promissory note ; what can not be stamped in open court, and thus 
read as evidence.—A promissory note made since the 30th day of 
June, 1864, is not provided for in the act of that date, and can not 
be stamped in open court, and thus stamped, and read in evidence. 
Wigham et al. v. Pickett.......2 sec A Lisbecaaheed sates miacoewaenirs RAO 
7. Same ; when void.—But such note is not void, unless it was left 
unstamped at the time it was made, with the intent to defraud the 
government of its revenue ; such fraudulent intent will not be pre- 
sumed, but must be proved, as any other fraud is proved.—S. C.. 140 
8. Same ; how made available as evidence.—Such note may be made 
available as evidence, by having it stamped by the collector of the 
revenue of the proper district, under § 158 of said act.—S. C..... 140 
9. What estops the maker of a promissory note from making defense 
against it.—If the maker of a promissory note tells one seeking to 
trade for it, and desirous to know if he has any defense against it, 
that it is ‘‘all right,” he will not be permitted afterwards to dispute 
this admission, when sued on the note by the person to whom such 
admission was made. This is such an admission as estops the 
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BILLS OF EXCHANGE AND PROMISSORY NOTES--Continvep. 
maker from denying that the note is ‘‘all right,” if the facts 
upon which the subsequent defense is rested, existed at the time of 


making such admission.— Brooks v. Martin.........----- pices 360 


10. Same.—Such admission is good against the maker of the note, if 
it be negotiable, not due, and unprotested, whether it be false or 
true, or fraudulent or innocent, if it be so made as to have a ten- 
dency to mislead, or deceive, and does have this effect.—S. C..... 360 

11. Promissory note for dollars, ‘‘payable in gold or its equivalent ;” 
how may be discharged.—A promissory note for so many dollars, 
payable ‘in gold or its equivalent,” may be discharged by a payment 
in gold, or by a payment of so many dollars in ‘United States 
notes ” issued by the secretary of the treasury of the United States, 
under the act of congress of February 26, 1862, (commonly called 
the ‘‘ Legal Tender Act,”) and which are made by said acta legal 
tender in payment of debts, as are equal in value to the number of 
dollars named in the note, in gold.— Holt et al. v. Given § Co. et al. 612 

12. Promissory note for dollars, since passage of legal tender act; how 
may be discharged.—A promissory note, payable in dollars, made 
since the passage of the legal tender law, without describing the 
kind of dollars, may be discharged in legal tender notes of the 
PIERO R oe ASS a. Cece wolves case becaea Sebaxeasdeceneescs. O12 


BILLS OF EXCEPTION. 


1. When necessary.—If the appellant desires to review the decree of 
the probate court, on its merits, on a contest of an application for 
the erection of a public grist-mill to grind for toll, he should ex- 
cept to the decree, and set out the evidence in a bill of exceptions, 
otherwise the appellate court will presume the evidence was sufli- 
cient to warrant the decree.—Itushton v. Martin............ 555 
2. What certainty required.—In a bill of exceptions, the language, 
‘on this state of facts, the court charged the jury,” is not equiva- 
lent to saying, ‘‘these were all the facts on which the court 
acted.” This latter expression is the certainty required.—Griffin, 
PAO Oy OIE soni eles Hors oew a paiicwuw ears peenosiseecanestin. os 542 
3. Same.—There is a manner of expression which leaves no room 
for doubt on this point, and it is better to hold to this than to 


leave the door open to uncertainties.—S. C.... 0... ee eee eee 2. 542 
4. Presumption in favor of ruling of court below, when bill of exceptions 

does not contain all the evidence.—When all the evidence is not set 

out in the bill of exceptions, the appellate court will presume in fa- 

vor of the correctness of the rulings of the court below, in its 

charges to the jury. Ifa charge asked is refused, the party ex- 

cepting must set out enough of the evidence to exclude every rea- 

sonable inference in favor of the decision of the court below.—J/ill 

OO a tag EEE OC popes ses sai rata a roleio si iorstmis eiaia oinese eck 335 


5. What not error, when bill of exceptions does not show that it contains 


all the evidence. —Where the bill of exceptions does not show that it 
contains all the evidence, there is no error in refusing to charge the 
jury, ‘‘that if they believed the evidence, they should find the de- 
fondant not guilty.” —Gill v. State... .cccccccscscccsecccsosccecess 38 
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BONDS 


1. Attachment bond; action on, up to what time damages, paid or un- 
paid, may be recovered.—In an action upon an attachment bond, 
damages to the time of trial may be recovered, and it is immaterial 
whether the plaintiff has paid them or not.—Metcalf v. Young.... 

2. Same; what not defense to action on, but may be proven in mitiga- 
tion of vindictive damages.—Reasonable and probable cause to be- 
lieve that the grounds on which the attachment was sued out were 
true, is nota defense to an action for damages on the bond, but 
may be proven in mitigation of vindictive damages.—S. C........ 

3. Constable's bond ; transcript of, when not admissible as evidence. —It 
is error to permit the transcript of a constable’s bond, from the pro- 
bate court, to be offered in evidence, on the trial of a motion 
against such constable and his surety, when it does not appear from 
the transcript, that the bond thus offered in evidence has been ‘‘ap- 
proved” and ‘‘filed” in the time, and in the manner, prescribed 
by law.—Monts v. Stephens......... OT et i Teedse hen aes : 

4. Same; when admissible as evidence of common-law bond.—Such 
transcript can not be offered in evidence of a bond, good at com- 
mon law, without first ssieiltia explaining the absence of the origi- 
NAL—S.. Cisies oss ve ios peaeee eater siacloiarsiesce atalino usc 

5. Failure of oftcer to give phone : > effect of. —The failure of an officer, 
required by law to give an official bond, to file an approved bond 
within the time prescribed by law, does not, ipso facto, vacate the 
OMICO: — S18, 68 Poly Os TOS asics 5 eines ine sos woe nleia esis oaibiaree- stele 

6. Guardian's bond; when will be reformed.—A gnardian’s bond, 
which, by mistake, has been made payable to the judge of probate 
whose term has just expired, instead of to the judge who has been 
elected and inducted into office to sueceed him, will be reformed 
so as to make it payable to the proper judge, upon sufficient proof 
of the mistake.— Hall et al. v. Hall eb al...... ccccccccccccncvees 

7. Same; signatures to, when suficient.—It is not necessary that the 
guardian’s bond should be signed by him and his securities at the 
same time, or on the same day ; it is sufficient if all sign it before 
IG 18: APPTOVEG; —S) 'C...6 02s cecess cn wscesens +s ccesee ueRrenests 

& Bond for titles toland ; when void.—A bond for titles to land, given 
in 1831, by one having the pre-emption right to it, under the act of 
congress of May 29th, 1830, is void; but is evidence of the char- 
acter of possession of the obligee.—Marston v. Rowe et al...----.. 

9. Same; sufficient to charge purchaser with notice of vendor's lien.—A 
bond for titles only, held by the vendee of land, is sufficient to 
charge the purchaser from him with notice of the vendor's lien for 
the unpaid purchase-money.— Newsome et al. v. Collins. .......++- 

10. Bond of tax collector ; proceedings on.—In a summary proceeding, 
in the name of a county, against a defaulting tax collector and his 
sureties, under section 920 of the Revised Code, the notice and 
motion may be against any one or more of the obligors to the offi- 
cial bond, without joining all said obligors.—Marion County v. 
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CERTIORARI. 


1. Certiorari; when will not be granted.—Where, by an agreement of 
the attorneys in the cause, ‘‘to submit” the same at the next ensu- 
ing term of the court, a transcript was filed in this court, without 
an appeal being taken, the filing of such transcript not giving the 
court jurisdiction of the cause, a certiorari will not be granted to 
perfect the title.—Caldwell et al. +. Baldwin et al..........----.2,- 

2. Same.—On an appeal, if the clerk in his certificate to the tran- 
script fails to state ‘‘that an appeal was taken, and the time when,” 
a certiorari will not be granted, unless it appears to the satisfaction 
of the court, from the transcript or otherwise, that a better certifi- 
cate can be made.— Portis et al. v. Newman and Wife............. 


CHANCERY. 
I. JURISDICTION. 


1. Chancery ; when has jurisdiction to compel guardian to make final set- 
tlement, in first instance.—Where the judge of probate, recently 
elected, is disqualified for holding office of such probate judgeship, 
and discharging the duties of same, on account of disabilities incurred 
by reason of his participation in the late rebellion, chancery will take 
jurisdiction to compel a guardian, who has failed to make and re- 
turn any inventory of his ward’s estate, as required by law, to ac- 
count and make settlement for his ward’s funds, received by him, 


as such guardian.— Hall et al. v. Hall et al........ ccc cece ee ce eee d 


2. What court of chancery will not permit.—The husband and wife can 
not enter into a mortgage of her separate statutory estate for the 
purpose of subjecting it to sale to pay the husband’s debt ; and if 
they do, and the wife objects, a court of chancery will not permit 
the mortgage to be enforced by a sale of the wife’s separate estate. 
ERO OSS RSET eM SES PSPS PSE ICT Soe ne ROO TT ae PO Tea 

3. Nuisance, abatement of ; when court of chancery will not interfere. 
Chancery will not interfere to prevent the removal of a nuisance 
under the act incorporating the city of Selma, unless it appears 
that the complainant’s right is illegally assailed or threatened with 
an irreparable injury, and there is no sufficient remedy at law.— 
PDE MAT RIMMED 5. 5ca\a ig os is dS eo sais g's.5leGinisisie'e's 6 4:06 sale Gis 

4. Bill in chancery after insolvency, to enforce lien of judgment at law, 
devoid of equity.—A bill in chancery, filed to enforce the lien of a 
judgment at law merely, after the death of the defendant therein, 
and the insolvency of his estate, is devoid of equity. —Ray v. Thomp- 
PRIN i wis ores inlels io csi aie sie wes elsie te aise ws 9 si dlois nisin) a Seis wees 

5. Land subject to lien of judgment, sold in parcels to different purchas- 
ers, at different times ; in what order liable for satisfaction of judg- 
ment; towhat property judgment creditor may be compelled to resort. 
Where lands subject to the lien of a judgment have been sold by 
the owner, at different times to different persons, the judgment 
creditor may be compelled in equity to resort, first, to the other 
property of the defendant, and then to the portions sold, in the 


617 


191 


398 


inverse order of their alienation.—Relfe and Wife v. Bibb et al.... 519 


6. Mortgage; what may be enforced in equity.—Mortgage, such as the 
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CHANCERY—Contmvep. 
one in the case of Guthrie et al. v. Quinn, may be enforced in equi- 
ty.— Guthrie et al. v. Quinn. .. 02. cccccs cocccc cones ere s:c/ 06% 

7. Value of United States legal tender notes ; how, and by whom, to be 

ascertained.—The value of such United States legal tender notes is 

to be ascertained by the chancellor, in equity, and by the jury, at 

law, as any other facts of the case, upon proper proof; and the 

amount in dollars in legal tender notes, should be named in the 

judgment or decree.— Holt et al. v. Given et al... cc... cccece cece 612 
When creditor may proceed directly in equity against decedent's es- 

tate and distributees.—One who, at the request of the administra- 

trix of an estate, authorized to be kept together under section 2263 

of the Revised Code, advances money, goods, or other necessaries, 

to the distributees, or for repairs of the property, which would be 

allowed the administratrix on a settlement of her accounts, may 

proceed directly, in equity, against the estate, and the shares of the 

distributees respectively, when the administratrix has died, leaving 

no separate estate.—Cannon v. Copeland, Adm’r, [C]..........4.- 259 

9. When creditor can not proceed, directly in equity against trust estate. 
Persons who have traded with, and given credit to, the trustee of a 
married woman’s separate estate, can not, in the first instance, go 
into chancery to have their debts paid out of the trust estate.— 
Pollard et al. v. Cleaveland et al... ......ee cee ols Wiaiavlzverstars aisieie och Oe 

10. Bill; when devoid of equity.—A bill in chancery to subject the 
corpus of an estate, for payment of valuable improvements made 
upon the real property, by contract with the administratrix, and 
without authority from a proper court, is devoid of equity.—Can- 


@ 


HOW: COMCIANG, BUNT) [lo osa0.6.5 <5 ses 105s a epraniebote ia Sbisulaleieainicieees 252 
11. Vendor's lien, when wife may file bill to subject land to.—A prom- 
issory note for the purchase-money of lands belonging to the sep- 
arate statutory estate of a married woman, which have been sold by 
the husband and wife, is a part of the wife’s separate estate, 
though such note be made payable to the husband ; and the wife, 
by her next friend, may file her bill in chancery, to enforce the ven- 
dor’s lien against such lands, if such note is not paid at maturity, 
Sampley v. Watson et al.... .... ccc veces coccce cone cecces cocces 377 
12, Chancery; when will enjoin judgment at law.—D. sold land to R., 
and gave bond for titles. S. recovered a judgment against D., af- 
ter the contract of sale to R., and did not proceed against D.’s in- 
terest in the land sold to R., until R. had sold to M., and D. had 
made titles to M.,—-held, that D. had no interest in the land subject 
to sale under execution, and that M., by bill in chancery, might 
enjoin 8S. from attempting to sell the lands as the property of D.— 


Downing et al. v. Mann et al..........000 Seeneswlers tebe ae 


II. PLeapInGs AND PRACTICE. 


os 


Infants; how made parties defendant to a bill in chancery.—If in- 
fants are made parties defendant toa bill in chancery, the appoint- 
ment of a guardian ad litem, unless the bill is sworn to, or the affi- 
davit of the fact of infancy, &c., be made, as required by the 23d 
rule of chancery practice, is irregular and void. Such guardian, so 
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appointed, has no authority to appear or answer for the infants, 
and any decree rendered against them in such a case, is erroneous, 
and will be reversed for such error.—Carter et al. v. Ingraham..... 
2. Defendant ; when sought to be made party in more than one charac- 
ter, what bill should state ; in what character defendant will be held to 
be a party.—If a defendant, in a chancery suit, is sought to be made 

a party in his own right, as heir-at-law, and as executor or admin- 
istrator, the bill should state the fact, and pray process against him 
in both characters ; otherwise he will be held to be a party only in 
the character in which process is prayed against him.—S. C....... 
3, Same; authority of register to issue process.—In such a case, if 
process is prayed against the defendant in one character only, the 
register has no authority to issue process against him in both; the 
process should follow the prayer in the bill of complaint.—S. C... 
4. Infants; when parties defendant, what bill should state.—If a bill 
makes infants parties defendant, it should state whether they are 
believed to be over or under fourteen years of age; and the return 
of the process should show how it was executed, whether on parent 
or parents, or general guardian, or the person or persons having 
the maintenance or charge of the infants. A return that merely 
states ‘‘ executed in full,” is insufficient.—S. C........... 200 . 
5. Misjoinder of parties ; when administrator and heirs of decedent are 
proper parties defendant to a bill in chancery.—There is not a mis- 
joinder of parties, when the administrator and heirs of a deceased 
partner are made parties defendant to a bill in chancery, for ac- 
count and contribution, by the surviving partner, if the estate of 
decedent is composed in part, or whole, of real property. — Cannon 
Deb PE eT ON | a me re seis 
6. Parties; who are proper.—In a suit, by bill in chancery, neeinat 
the representatives of a decedent, for account, for supplies furnished 
the family, and for money expended in keeping the property in 
repair, (the administratrix being dead and leaving no estate, ) the 
administrator de bonis non and the distributees are necessary par- 
ties defendant.—Cannon v. Copeland, Adm’r, et al. [C]............ 
Infant defendants; how made parties defendant.—It is error to pro- 
ceed in chancery against infant defendants, without the appoint- 
ment of a guardian ad litem for such infants, when they have no 
general guardian. —/ihett et al. v. Mastin, Trustee....... Se 
8. Same; guardian ad litem, how appointed; upon what proof.—Such 
guardian ad litem can only be appointed by the register, upon afli- 
davit of the fact of infancy, and of the minor’s age, or on the state- 
ment of such facts in a sworn bill.—S. C....... V5 S0050 ohoods 
9. Demurrer ; what not good cause of, to bill in dinicn: An amend- 
ed bill in chancery is not demurrable, because it combines an ap- 
plication to compel a guardian to make a settlement of his guard- 


ianship, with a prayer for reformation of the guardian’s bond, 
which, by mistake, has been made payable to the judge whose 
term has just expired, instead of to the judge just elected and in- 
ducted into office. —Hall et al. v. Hall et al.......... ee re 
10. Same; what is demurrable.—A bill in chancery, or an amended 
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bill, is demurrable, if it omits the ‘‘note in writing at the bottom 
of the bill,” as required by the 10th rule of chancery practice.— 
Winter et al. v. Quarles’ Adm’r....... Bieiisyersevsetoueseore arate Biases 692 
11. Original and amended bills; what must be.—The original and 
amended bills form but one suit, and the grounds of relief must be 
consistent throughout the whole.—S. C..........66 ceeeeecscees 692 
12. Bill in chancery to subject separate estate of married woman; what 
it should disclose.—A bill in chancery against a married woman 
and her husband, for the purpose of charging her separate estate 
for the payment of a note made by her, payable to her own order, 
and endorsed by her, her husband, and her husband as trustee, 
to a third person, should disclose whether the estate thus sought 
to be condemned has been created by statute or otherwise.—S. C.. 692 
13. Amended bill; what must show ; construction which will be put on 
bill filed against separate estate, which is silent as to the manner in 
which it is held.--An amended bill in chancery must show a narra- 
tive of facts cognate to the facts set out in the original bill. An 
original bill which alleges that a married woman has a separate es- 
tate, without disclosing in what manner it is held, whether under 
the statute or not, will be construed to be held under the statute, 
upon the ground thata pleading is to be taken most strongly 
against the pleader and in favor of the other party. And if such 
construction, in favor of a married woman, requires that her estate 
shall be held under the statute, it will be so made as to treat her 
estate as one held under the statute; since, generally, a separate 
estate held under the statute is more favorable to a married woman, 
than one held in a different manner.—S. C............ iielete ices 692 
14. Same; weight of evidence—In a suit, if L.’s answer is put 
in without oath, and supported by his own deposition, it may be 
overturned by the depositions of Q. and one other witness, In 
such a case the answer of L. is entitled to no more weight as 
evidence than the bill.—Guthrie et al. v. Quinn. ......--- clacwsreses 561 








See HusBAND AND WIFE, 6, 7, 8. 


4 
CHARGE OF COURT. 


1. Charge to jury ; what erroneous, when evidence is only circumstan- 
tial.—A charge to the jury that the evidence, if true, would author- 
ize them to find that a certain road had been dedicated to the pub- 
lic use, and could notbe lawfully obstructed by any one, under claim 
of title to land, is erroneous, when the proof of dedication is only 
circumstantial.—Sultzner . The State..........ccccceccccecees . 

2. Same.—Where the evidence is merely circumstantial in its chawie 
ter, the following charge to the jury is erroneous, to-wit: “Ifyou 
believe the evidence, you will find the defendant guilty ;” it in- 


24 


vades the province of the jury.—Sims v. The State................ 33 


3, Judicial propriety.—For the court to make the following remark to 
the jury, in connection with the charge, to-wit: ‘‘Go along and 


47 
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find the defendant guilty,” is a great violation of judicial propriety, 

and should reverse the conviction and sentence of the court.—S. C. 33 
4. Charge of jury ; what is, on effect of evidence.—A charge to the jury, 

on the triai of a party indicted for murder, that, if they believe the 

evidence, the prisoner is at least guilty of murder in the second 








degree, isa charge upon the effect of the testimony, and if given ‘ 
without being required, by either of the parties, is erroneous — 
RT PD 5.6565 4 nwa do sd00 see ee eae ee eceeeaeh cease Ole 


5. Same ; what is proper charge to jury.—On a trial of a person in- 
dicted for an assault with intent to murder, a charge, that ‘‘if the 
jury believe, from the evidence, that the accused did not present 
his pistol at the party charged to have been assaulted, they must | 
find him not guilty,” is a proper charge, and if refused when asked, 
it will be an error, for which the judgment will be reversed.— Tar- 
PTA) ANIC EWUEE 5655. < agin b's wisSis wins elo Sire ai rato eevee ie eis a 1! 53) . do4 

6. Written charges ; must be given, or ripen’, as asked.—Under § 2756, 
Revised Code, a charge moved for by either party in writing, must 
be given or refused in the terms in which they are written. In 
such cases, the court can not add any qualifications ; and if quali- 
fications are so added, the judgment will be reversed for such error. 

The law is plain, direct, and peremptory, and must be obeyed.— 
Edgar v. The State...........- SR ree ehe Neues ss See ree 45 

7. Charge to jury ; refusal to give what, error.—There can be no con- 
viction in a State case, unless it is proven that the offense was com- 
mitted before the indictment was found ; therefore, if the evidence 
is indefinite and uncertain, and leaves that question in doubt, the 
court, at the request of the defendant, should charge the jury, that 
unless they are satisfied from the evidence, beyond a reasonable 
doubt, that the offense was committed before that time, they must 
find the defendant not guilty. The refusal of the court to give 
such a charge, is an error for which the judgment will be reversed. 
Armistead v. The State...-. Rese Po eee eer eee 22). a 

8. Erroneous charge ; when will not reverse conviction.—A judgment will 
not be reversed for an erroneous charge of the court to the jury, if 
the appellant is not thereby injured.— Hill v. The State...-........ 335 

9. Erroneous charge.—On the trial of an indictment for murder, a 
charge of the court, that ‘‘ murder is the unlawful killing of one | 
person by another, with malice either express or implied,” is erro- 
neous. The killing should be charged, as having been done ‘‘un- 
lawfully and with malice aforethought.”—Perry v. The State...... 21 

10. Same.—In a suit by guardians for the use of the ward, against 
her former guardian on a decree rendered against him in her favor, 
by the probate court, the plea being the general issue, and the 
decree the only evidence, it is error to charge the jury, that under 
the evidence the plaintiff can not recover.— McConnico et al., Guard- 
ian, v. Stallworth...... 2.006 Fa eo oor 

11. Charge to jury ; refusal to give w wr al error.—W - sre the bill of 
exceptions shows there were more than two witnesses examined in | 
the case, there is no error in refusing to charge the jury, “ that if 

there are only two witnesses, and both are unimpeached, and one 
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established the guilt of the defendant, and the other his innocence, 
me should — the defendant ;” such a charge is abstract.— Gill 
i) PHB USUME: sicasce wesc pate cisclalsnnsoeserlsdenesines 100 
12, When no errors ner rge hateeed, w will entitle appellant to reversal. 
When a defendant has brought money into court under § 2450 of 
Revised Code, if the person named as claimant in defendant’s affi- 
davit, comes into court and pleads to plaintiff's complaint, and a 
trial is had on such immaterial plea or issue, no errors in the ad- 
mission of evidence, or in rejecting the same, or in the charge of 
the court, on such irregular trial, will reverse the case on the appeal 
of said claimant.—Johnson v. Marey, use, &0......... cece eee ce eees 521 





CODE OF ALABAMA. 


1. § 428, _ — Non-compliance with, invalidates a tax sale made 





LOMB ON aig as Sore. so caisieraicrindele: vests ae wee earee el OME 
2. § 476. Ww hat » not sited of notice re anieed by —Suith v. The State. 345 
3. § 478: Duties of tax assessor under.—-S.. C.. ... .cccseenssscccesse 345 


4. § 670. What necessary to constitute offense of evading, or at- 
tempting to evade compliance with revenue laws, defined.—S. C.. 345 
5. § 920. Summary proceeding against defaulting tax collector and 
sureties, motion may be made against any one or more of obligors. 
PEON CORRES ©: DION GOAT. 5. ss.ncmeiss oviaciee a0scouneus Sm fe 
6. § 1630. Construed.—Clay and Wife v. Sanders et al........------. 294 
7. § 1850. Construed. Does not dispense with all enquiry as to resi- 
dence of party to be charged.— Tyson v. Oliver et al........-.-.... 458 
8. § 2061, Selection of work horse by widow.—Brooks v. Martin..... 364 
9. §§ 2260, 2661, 2298. Commented on and construed in Standifer v. 
NE, COE G8 inc 6. Ro 856A nA THAN OIRO RRIN ES 71 
10. § 2263. Commented on.—Cannon v. Copeland, Adm’r, et al....... 260 
11. $8 2445-6. Authorize what.—McConnico et al. Guardian v. Stall- 


12. § 2450. Isa corporation defendant entitled to the benefits of ?— 
Solin ©. Maneg, 006, B65 cas sncc vewescnn ssc cecees Uiveiewtacee cen aee 
13. § 2546. Construed.— Monts v. Stephens... ..... 022. e000 eeeee ees 223 
14. § 2568. Director of company, not such head, or managing agent 
as is meant by.—A. & F. Rk. &.R. Co. v. Buros, McKebon & Co... 169 
15. § 2689. Is rule for government of courts in criminal as well as 


315 


civil CASES TUNA 0. LNAI O ss co cn nedoli sie. s.0ugatiswccossineenieen% 
16. § 2704. Changes old law as to witness silat: corporation,— Tal- 
ie Bi OR: Gi DONDWO iia cs: cs ccie cence ecccssesventcennaay: TD 
17. § 2756. Is direct and peremptory.—Edgar v. The SiNB ras 5: voce 45 
18. § 2802. Does not excuse non-resident plaintiff from giving security 
for costs.— Davis etal. v. You, AGM? .. ioc. cccc ccccacccccsscecs.. 69D 
19. § 2809. Does not authorize amendment of complaint against de- 
fendant, as executrix, so as to charge her personally.— Taylor, Exe- 
. 650 


outriz, vo. Taylor........- On COL ee 
20. § 2811. An unauthorized discontinuance i is not such an error or 

defect as can be amended under.— Whitaker v. Van Horn...... ... 257 
21. § 2877. Not affected by failure of act of February 19th, 1867, to 


become a law.—dJones v. Hutchinson... ... .- ccc ccccceccceesseees Cal 
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22. § 2904. Construed.—Cannon v. Copeland, Adm’r, et al..........- 
23. § 3070. Does not make accommodation drawers, acceptors, and 

endorsers, co-sureties.— Moody v. Finley.....2-....4 c.ce cece sees 
24. § 3338. Applies to teen in probate court.—Laird, Adm’r, v. 

eT Re ee Seabees GE Ghelems sur enaweee sae peels ses seca ss 
25, § 3475. C ommented on halle y, Asignee v. MeIntyre....2. 2.2465 
26. § 3573. Indictment under, what must charge.—..............-. 
27. 3618-76. Penal Code. Not repealed by § 136 of Revenue Law of 

CRU MN is ss ain ns Kahne diss bencwebe cee ee ess 
28. § 3645. Construed.—Hillv. The Slate........ .....2--- pcebise a 
29. § 3661. Requires thejury to determine, not only the character of 


the punishment, but also the extent.— Weatherford v. The State .. 
30. § 3238. Construed.—Northcot v. The State ...-... 0... .2200+ c0e- 
31, § 4137. What judgment must be rendered by supreme court in 
criminal cases. —Ex parte Whitaker..2... ...--. Peeeeenera wees ssc 
32. § 4171. ‘*One entire day,” as used in, defined.—Robertson v. The 
State..... Seeeeee eee eee ret an- asker ees eeeeeAewescraee sce paeee 
33. § 4231. Construed.—Crim et al. v. The State..... ib RAadRe on ee base 


34. § 4345. Covers the misdescription of an offense, but does not cover 
the description of an altogether different offense.—Nat (ray et al. 
Se Se eo oe Saeees ees SOS ee ee 


COMMON CARRIERS 


1, Common carriers ; railroad companies liable as.—The railroad com- 
panies of this State are common carriers, and they are liable to the 
strictest accountability for all losses occasioned by their neglect to 
discharge the duties attached by law, to the trust of common earri- 
ers.—Selma & Meridian R. R. Co. v. Butts & Foster...--......-+--- 

2. Same ; duty of railroad company, forwarding goods to destination, 
beyond its terminus.—A railroad company that undertakes to carry 
goods over its road, and forward them to a place beyond the termi- 
nation of its line of transportation, is bound to deliver the goods 
to the consignee, with notice of the ultimate destination and owner- 
NED OLMSTED NS A ok 5 oi5als sis diab o6s Se R ue bees Se ases sees 

3. Same ; notice to consignee, how given.—The notice must be given by 
some agent or servant of the company, specially charged with that 
duty, andina reasonable time after the goods have reached the point 
of re-shipment, from which they are to be forwarded. In such a 
case, notice to one member of the firm, who are consignees, is suffi- 
cient ; it need not be given to each member of the firm.—S. C.... 


CONFEDERATE GOVERNMENT. 


1. De facto governments ; what were not during the late rebellion. —The 
so-called Confederate government, and the rebel government in the 
State of Alabama, were neither of them, in a legal proper sense, 
de facto governments during the late rebellion.—Chisholm, Comp., 


AIR eye ae was Sis Sew ses we'd BA Rin EAs ORR MS CR WERE ReES 6 v's 
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1. Contract for sale of property in Confederate currency ; measures 
of damages for breach of.—In estimating what a plaintiff is justly 
and equitably entitled to receive, on a contract for the sale of 
property which might have been discharged by payment in Confed- 
erate treasury-notes, the true criterion is the value of the prop- 
erty sold, in lawful money, at the date of the sale.—Herbert § 
eee ViNSSS Hint ceebee keneoonan ooo Oe 
G0; RIGO; FOUN Or UGB aa sose:s tiiesesscecesiassionn sia (<eaueuieesienne- Wee 
2. Confederate money; receipt of by sdibatteaning in good faith, what 
no defense against.—An executor of a testator having been sued for 
the recovery of a special legacy, defended on the ground that he 
had sold certain property of his testator for an amount sufficient to 
pay the legacy, but had received payment for it in Confederate 
currency in good faith,—held, that this was no defense against a 
recovery. — Powell et al. v. Knighton, Adm’? ........0000-cecesees «< 626 
3. (Guardian ; when not entitled to credit for since - guardian, 
who, before the war, lent the money of his ward to a firm of which 
he was a member, and in 1864 received payment of the debt in 
Confederate currency, which he converted into Confederate four 
per cent. bonds, is not entitled to a credit for the amount of the 
bonds, but is justly chargeable with the debt and interest.—Hous- 
BIOs RIOUON awe sinc oii cules bipeaiwiaenas umes vidleaislotmabcnhoe as 364 
4. Guardian ; liability of, for transactions in Confederate currency, 
how determined. —The liability of guardians for the property which 
they converted into Confederate currency, or bonds, should depend 
upon the merits of each case, in view of all the circumstances af- 
fecting it.—S. C...... .....-. Usa shen see weaacee scene desman Oe 
5. Same; when will not be exc nel: for investment of ward's money in 
Confederate bonds or treasury-notes.—A guardian will not be ex- 
cused from accounting for his ward’s money, which was received 
by him, in this State, during the year 1861, in specie or current 
bank notes, and afterwards converted by him, without an order 
of the proper court, into Confederate treasury notes, or Confederate 
interest-bearing bonds, and which estate was thereby finally lost 
and. destroyed.—Hall et al. v. Hall et al...... bt edete ni eaweeaceece ae 


CONSTITUTIONAL LAW. 


1. Provisional government instituled by Gov. Parsons ; acts of, legal 
and obligatory upon the people of the State.—The government inaugu- 
rated in this State by Governor Parsons, after the suppression of 
the rebellion, under the commission and authority of the president 
of the United States, although said government was declared after- 
wards to be an illegal government by congress, in the acts com- 
monly known as the Reconstruction Acts ; yet, as said act does not 
declare said government to be void, but permitted it to be continu- 
ed as a provisional government, by the military commander of the 
district, of which this State formed a part, and was so continued 
by said commander, thereby said government became a legal pro- 
visional government ; and its acts, and the acts of its officers, are 








i 
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legal and obligatory upon the people of said State. The fact that 
the judges of the courts of said provisional government, or any of 
them, may have been embraced in the class of persons declared by 
the 15th amendment to the constitution of the United States to be 
incompetent to hold any office, &c., may have been a good reason } 
for their removal, yet, as long as they were permitted to hold their 
offices, their judgments were valid, as to the parties themselves, 
third persons and the public.— Powell, Guardian, v. Boon & Booth, 
eo) ee BRE eae note ies waar eas pe wie ewes <a eases . 459 
2. Ne HE of courts pilin peunteionid gui nment ; what gave validity 
o.—The 15th ordinance of the convention of this State, in the 
year 1867, declares, that all the official acts of public officers in this 
State, under the United States military authority, during the exist- 
ence of the present provisional government, shall have the same 
force and validity, as if the same had been done in due course of 
law. This ordinance gave validity to the judgments of the court, 
under said provisional government.—S. C.........006 ceeceeeees 459 
3. Constitution and laws of Alabama ; not destroyed by the war.—The 
constitution and laws of Alabama were not destroyed by the war, 
but were in abeyance, or suspense, from the want of power any- 
where to enforce them.—(Per Sarroxp, J., concurring. )—S. C.... 459 | 
4. Constitution of the United States ; supreme in lime of war asin peace. 
The constitution of the United States is the supreme law of the 
Union, in war as in peace, and no citizen can be deprived of his 
rights, privileges and immunities granted by it, except under laws 








| 
| 
| 


prescribed in pursuance of it.—(Per Sarroxtp, J., concurring. )— 
Biss Ro ccte Gisele cue ieee see S DERE SS RWS aS ESeSnobaes 459 
. Acts of the rebel emanted 5 pr > how should be regarded. 
” The rebel government of Alabama was nan a government de facto 
within the legal definition of that term, but its acts,in the ordi- 
nary administration of justice, should be regarded as valid from 
necessity, as well as by virtue of the confirmation of them by the 
legal State government.—Per SaFroup, J., concurring.)—S. C..... 459 
6. Government instituted in this State, in 1865, by the President ; acta 
of, to be held valid and obligatory, as to the people.—The government 
instituted in this State in 1865, by the President of the United 
States, under Provisional Governor Parsons, although an illegal 
government, was not so utterly void as to render its acts and the 
acts of its officers nullities. It was a government that came into 
power under color of right, and recognized the constitution and 
laws of the United States as the supreme law of the land ; therefore, 
its acts and the acts of its officers, as to the people, are to be held 
valid and obligatory. For these reasons a grand jury, empanneled 
by a court held under that government, is not to be declared an 


illegal body, and indictments found by it void.—Armstead v. The 
240 


NMED Seite tenis isa cine e's win din isi o's Slew sis o's Sy fe Sees 

7. Constitution of Alabama ; section 2, article 4, of, voiiadlaiees y in its 
character ; law contravening provisions of, null and void.—The sec- 
ond section of the constitution of Alabama, that declares, ‘‘Each 
law shall contain but one subject, which shall be clearly expressed 
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in its title,” is mandatory in its character, and any law contraven- 
ing its provisions is null and void.— Weaver et al. v. Lapsley....... 224 
8. Act of December 17, 1868, entitled ‘* An act to declare void certain 
judgments, and to grant new trials in certain cases therein mentioned, 
and to repeal sections 2876 and 2377 of the Revised Code of Alabama ; 
unconstitutionality of —The act of the 17th December, 1868, enti- 
tled ‘‘An act to declare void certain judgments, and to grant new 
trials in certain cases therein mentioned, and to repeal sections 
2876 and 2877 of the Revised Code of Alabama,” is such alaw. It 
contains two distinct subjects, to-wit : To declare void certain judg- 
ments and grant new trials, &c., is one subject; and to repeal sec- 
tions 2876 and 2877 of the Revised Code, is another subject, both 
of which are clearly expressed in its title, and is, therefore, null 





PUI V ASEM Ns ios oro auz nei asa ose/aig G1! o54 stare als ofahoter oie et orolalstarapareciaiets 224 
9. Same; exercise of judicial power by legislature.—It is also null and 
void, because, in the passage of said law, the legislature exercised 
judicial power, in violation of the third article of the constitution 
OR ure tne =I Ooalase sig nie bin Se “nis 6:51 be Nie-= sl eps Sie aie Shas aeategr ee ee 224 
10. Same ; bill of rights in violation of.--The said act is in conflict with 
the eighth section of the bill of rights, which declares that no per- 
son shall be deprived of life, liberty or property, but by due course 
MONAT Wiens gO greta ravi ctaratai sieve layers 0: osile lot vc slanevave.o a eje7a eles siete ora cate ote Peat 224 
11. Same ; constitution of United States, in violation of.—It is also void, 
because it violates the 24th section of the bill of rights, that de- 
celares, ‘‘that no ex post facto law, or any law impairing the obliga- 
tion of contracts, shall be made;” and also, that part of the 10th 
section of the first article of the constitution of the United States, 
that declares, no State shall pass any ex post facto law, or law im- 
pairing the obligation of contracts.—S, C........ 2.222. wee eee voce 224 
12. ‘‘Act to regulate judicial proceedings,” approved December 10, 1861, 
16th section of ; unconstitutionality of. —The I¥th section of an ‘‘act 
to regulate judicial proceedings,” approved December 10, 1861, is 
unconstitutional and void ; it violates the constitutional prohibition 
against laws impairing the obligation of contracts, and delaying 
justice.——Ashuret v. Phillipe Executri®. . 050.0002 ccsiecccecsioesess 158 
13. ‘* Act to regulate judicial proceedings,” approved December 10th, 
1861 ; invalidity of.—The act of the rebel general assembly, known 
as an act to regulate judicial proceedings, and purporting to have 
been approved on the 10th day of December, 1861, is invalid ; 
because it was passed by a legislature which “constituted one of 
the departments of a State government established in hostility to 
the constitution of the United States; and it has not been re- 
enacted or adopted by the rightful government of the State, since 
its restoration to the Union.” (Per Peters, J.)--Ray v. Thomp- 
BON SAIN are orcioo (carole sists 6 wn cite sinscie'sia/s sic aie!vislaisceis oi atoracslafeusreemes 
14. Same.—Said act is also invalid, because it shows on its face that it 
was made with a view to force the circulation of the ‘‘bonds and 
treasury-notes of the so-called Confederate States of America” upon 
the people of this State, for the purpose of aiding the prosecution 
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of the war of the late rebellion against the government of the 

United States. (Per Perens, J.)—S. C........ 0000000008 Sw eeeoe 

15. Quere?—Can the judgments of the courts of the rebel govern- 

ment of the State of Alabama be made valid, as judgments, by the 

legislature of the rightful State government, after its restoration to 

the Union? (Per Peters, J.)—S. C....... Senne eps ee 

16. Ordinance No. 26 of convention of 1865; 3d section of, constitu- 

tionality of.—The 3d section of ordinance 26, adopted by the State 

convention of 1865, does not infringe the constitutional guaranty of 

the obligation of such contracts as are therein referred to.--Herbert 

& Gessler v. Easton...... Sa Oe Io OO aoe papers 

17. Ordinance of secession ; effe - of. —The ordinance of secession was 

a nullity. It did not destroy the rightful State of Alabama, nor 

repeal its laws.— Hall et al. v. Hall et al..........-..---- ewes 

18. Insurrectionary government; laws of, how far entitled to recogni- 

tion in this court as laws.—The insurrectionary government, which 

was organized in the State after the act of secession, was illegal ; 

its general assembly was illegal ; and its legislative acts were un- 

lawful enactments ; and they are not entitled to recognition in this 

court, as laws, unless it is shown that they have since been re- 

enacted, or adopted by the legislature of the present rightful gov- 

ernment.—S, C..... sae ex peemak bes Demy weer eeueeeees ree 

19. Office; quo warranto; impeachmenl.—A person claiming to hold 

the office of probate judge, if eligible to hold such office at the time 

of his election, and legally elected and duly inducted into office, 

can not be removed from office on writ of quo warranto.—Slate, ex 

El, ©) GOTONEN. 65360 50505 SARE IA VASA ISS OAC Ore at coma 

20. Same; remedy for impeachable offense.—But if such person has 

committed an impeachable offense, he must be impeached before 

the Senate. Andif there shall be ‘‘any willful neglect of duty, 

or other reasonable cause, which shall not bea sufficient ground 

of impeachment,” he must be removed by the Governor, ‘‘on the 

address of two-thirds of each house of the general assembly.”— 


ob. SSG ADS oo oe eee eae sae 


21. Judge of circuit court of State of Alabama, elected selene the on of 


secession; what forfeits and vacates office of —A judge of the circuit 

court of the State of Alabama, elected before the act of secession, 

who, after that act, enters the military service, and takes an office 

in the armies of the Confederate States, and receives the pay there- 

of, thereby vacates his oflice of judge, &c., as aforesaid, and as there 

could not be, therefore, there was no necessity that there should 
be, any judicial proceeding to try and determine the act of forfeiture 
and vacancy.—Chisholm, Compt’r, v. Coleman...........+.. eee 
22. Governments de facto; what were not.—The so-called Confederate 
government and the rebel government were, neither of them, in a 
legal proper sense, de-facto governments during the late rebellion. 


tLe bePeReNChetecbiwdwebndeeebsscdsobsncseesnes. 
23. Same ; government in Alabama during rebellion.—The Government 

in Alabama, during that period, did not, and did not claim to, ex- 

ercise the powers of the lawful, rightful government of the State, 
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2 


under the constitution of the United States; nor was it, nor did it 
claim to be, the government of the State that was admitted into 
the Union under the laws and constitution of the United States, in 
the year 1819—did not claim or pretend to be that government—that 
government it destroyed, It claimed to be, and was, a new separ- 
ate and distinct government—a government forming, and being a 
constituent part and member of said Confederate government, in 
open and flagrant hostility to, and war against, the United States, 
and the said rightful government of said State.—S. C............. 
4. Same; what constitutes defined.—A government de facto, whose 
acts bind the rightful government, is a government that gets the 
possession and control of the rightful government, and maintains 
itself there, by force and arms, against the will of the rightful gov- 
ernment, and claims to exercise the powers thereof.—S. C....-- etait 


25. Present legitimate, loyal government of Alabama; what not bound to 


2 


pay.—The present legitimate, loyal government of Alabama is not 
bound, nor under any obligation, either moral or legal, to pay the 
salary of such judge, while he was serving the illegal rebel govern- 
ment in said State.—S. C........ EMGlsip wieiarsidee sisieline ois. sre Wein einarare 


26. Act of November 9, 1861 ; unconstitutionality of.—The act of the 


9th of November, 1861, entitled “‘An act to authorize executors, 
administrators, guardians, snd trustees, to make loans to the Con- 
federate States, and to purchase and receive in payment of debts 
due them, bonds and treasury-notes of the Confederate States, or 
of the State of Alabama, and coupons which are due on the bonds 
of the Confederate States, and of said State,” is in violation of both 
the constitution and of the public policy of the United States, and 
is therefore null and void. Its purpose was to give encouragement 
to the rebellion then existing, and aid and comfort to the public 
enemies of the United States.— Powell, Guardian, v. Boon § Booth, 


GIT Mawxin nv eaeeeice anion eden si we elcehisare ss erarsietsiog/olsicterastetare’s 
See, also, Houston v. Deloach Do oevarere Sa everal ata leietrae ate ae wen rea 
27. Fifth section of act approved December 17, 1868 ; unconstitutionality 


» 


26 


of.—The fifth section of the act entitled “ An act to declare void 
certain judgments, and to grant new trials in certain cases therein 
mentioned, and to repeal sections 2876 add 2877 of the Revised Code 
of Alabama,” approved December 17th, 1868, is uncoastitu tional 
and void, because it violates the third article of the constitution. 
In its passage, the legislature exercised a judicial, not a legislative 
power.—Sanders et al. v. Cabaniss.......cccccccccccccseces dievorcrece 
28. State; what bound by, as well as won iduals. —The State, as 
well as an individual, is bound by the maxim that ‘‘no one is 
permitted to take advantage of his own wrong.” —Brent v. State... 
9. Judicial power ; what is.—The power to render judgments and 
decrees, and to declare them void, or set them aside and grant new 
trials and rehearings, is a judicial power, and can not be exercised 
by the legislative department of the government.—Sanders et al. v. 
CONAN BG iciaia dis oy oats s cine Sicieew's'® © é:cieie cies a Uisanaiere) sires ere cere oes 


30, ‘* Duty of tonnage;” what tax is not within meaning of the 3d part 


of section 10, article 1, of the constitution of the United States.—The 
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tax to be assessed and collected by the 12th part of section two of 
the revenue law of this State, at the rate of one dollar per ton, of 
the registered tonnage of such steam-boats, &c., is not a “ duty of 
tonnage,” within the meaning of said words, as used in the third 
part of section 10, article 1, of the constitution of the United States, i 
Dott, Tax Collector, oe. BMobile Trade C0 «o.oo ccccicees cedscceees 578 é 
31. Ordinance of convention, passed at Huntsville, on the 2d of August, 
1819; what not in conflict with.—Nor is that part of said revenue law 
in conflict with the ordinance of the convention of this State, 
passed at Huntsville, on the 2d day of August, in the year 1819, 
which declares “that all navigable waters within this State, shall 
forever remain public highways, free to the citizens of this State, 
and of the United States, without any tax, duty, impost, or toll 
therefor, imposed by this State.”—Lott, Tax Collector, v. Mobile 
RRO Se ene eh alg ih oon ee see nae Raw sew hela Wwe 48S 578 
See, also, Lott, Tax Collector, v. Cox, Otia & Coc......sccccccececs 697 
32. Statute; to what courts will look, to ascertain legal existence of.—It is 
well settled that the courts will, if necessary, look behind a statute, 
to the legislative records, to ascertain whether it has a legal exist- 





EROO I DMER I MEONIM BON ccapiicicawanGauleeesiees —wseiilesiehis ss 721 
33. Bill; when becomes a law.—A bill only becomes a law, when it has 
gone through all the forms made necessary by the constitution to 





RAW MU ROTO GUNNS WHARNUG IS 6 ob wie 4s s'siaig'e at sidide ss oa 3 i640 56 SS 5:0 721 
34. Act entitled ‘“*‘ An act to declare judgments liens upon the property 
of defendants,” approved February 19, 1867, has no force as a legis- 
lative enactment.—The act entitled ‘‘An act to declare judgments 
liens upon the property of defendants,” approved February 19th, 
1867, has no force as a constitutional enactment. The bill which 
passed the two houses of the general assembly, was not signed by 
the respective officers thereof, nor presented to, or approved by, 
the governor. The bill which was signed by the respective officers 
of the two houses, and approved by the governor, never passed 
through both houses of the general assembly. The bill, as passed 
by the two houses, and the bill approved by the governor, are 
widely variant in substance and in legal effect.—S. C............. 721 
35. Quere.—If, in making acopy of an engrossed bill for enrollment, 
a separate and distinct matter from the propositions of the original 
bill were inadvertently inserted, but which did not affect the origi- 
nal bill as it passed, and did not change the substance and vary the 
legal effect thereof, would it vitiate the whole act?—S. C.......... 721 
36. Seclion 22°77 of Revised Code; not affected by failure of the act of 
19th of February, 1867, to become a law.—Section 2377 of the Re- 
vised Code, which took effect on the day on which the Code went 
into operation, and which re-enacted what the two houses of the 
general assembly had previously declared should be the law in re- 
gard to liens of judgments, is not affected by the failure of the act 
of the 19th of February, 1867, to become a law.—WS, C............ 721 
37. Rebel legislature ; what acts of, are valid and subsisting laws of this 
State.——Such acts of the rebel legislature as are not in conflict with 
the constitution and laws of the United States, or the constitution 











INDEX. 747 





CONSTITUTIONAL LAW—Conrtrnvep. 


of this State, and not inconsistent with the changed and altered 
state of our institutions, (although passed by an unlawful legis- 
lature, ) having been adopted into the Revised Code by the legis- 
lature of the present government, since its restoration, and de- 
clared to be in full force and effect, the courts are bound to con- 
form to the will of the legislative department of the government, 
and to recognize them as valid and subsisting laws of this State. 
Mp, ROTM, 0: TO vic cnce cic see Cave eneandcncnks seseeees 


See OFrricer. 


CORPORATIONS. 


1. City of Selma, charter of ; authority of city council under.—The city 
of Selma, in 1866, by its city council, had authority to prevent and 
remove all nuisances within said city, ‘‘such as all decayed and di- 
lapidated houses and structures, calculated to produce disease of 
any kind, or unfit for use or habitation, and things producing nox- 
ious smells in frequented parts of the city, and things producing 
unhealthy exhalations, and prejudicial to the health of the city, and 
things calculated seriously to impair the comfort and convenience 
of the inhabitants of the city,” in the manner prescribed in the act 
of February 24th, 1860, entited ‘‘An act to amend the charter of 
city of Selma.”—Ferguson v. The City of Selma..... er re eee 

2. Judgment nisi against corporation ; when can not be sustained.—A 
judgment nisi in proceedings by garnishment against a rail road 
company, and a judgment final thereon against such company, 
can not be sustained unless they show in the record of such judg- 
ments, that the court had satisfactory evidence that the person upon 
whom such garnishment and notice of the judgment nisi were 
served, was the president of such railroad company at the time of 
such service, when there is no appearance on behalf of said com- 
pany.—Montgomery & Eufaula R. R. Co. v. Hartwell.....--..-.-- 

3. Garnishment, service of ; what, insufficient to authorize judgment nisi. 
The service of a garinishment against a railroad company. return- 
ed in these words : “ Served on the Montgomery & Eufaula Rail- 
road Company, the garnishee, by leaving a copy of the garnishment 
with Lewis Owen, president of said road,” is insufficient to author- 
ize a judgment nisi on failure to answer, against said company, at 
the time of said service, if there is no appearance for said com- 
pany ; and this proof must be made a part of the record of the 
AUG GINGN GS. o hs rene seis beh areve\ei Wistar ataters sis loieterevaistOietel ote ste Sees 

4. Same ; what insufficient to sustain judgment final.—The service of 
notice of such judgment nisi, in these words : ‘‘ Executed by leav- 
ing a copy of the within with Lewis Owen, president of the Mont- 
gomery & Eufaula Railroad Company, this 4th day of May, 1868,” 
is insufficient to sustain a judgment final on said judgment nisi, on 
failure to answer, without proof that Owen was such president, at 
the date of service.—S. C.... 2... .00 eocccceesess Pe ee 

5. Witness in own behalf against corporation.—It is not necessary that 
a plaintiff, when offered as a witness in his own behalf, should have 
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been a competent witness when the suit was commenced ; it is 
sufficient if he is competent when offered ; the old law, not permit- 
ting him to be a witness in a case against a corporation, is changed 
by the act of the 14th February, 1867.—Revised Code, § 2704.— 
Talladega Insurance Company v. Landers......... cece cece veeeeeee 
6. Charter of Talladega Insurance Company ; what it wutherten.— The 
charter of the Talladega Insurance Company authorizes the com- 
pany to receive money on deposit, and give a certificate of deposit 
for the same. To receive money on deposit, &c., is not such an act 
of banking, by this company, as is prohibited by the proviso of the 
5th section of the act incorporating the Tuskegee Insurance Com- 
pany, as the act declaring the powers conferred on said company.— 
PD Wibscakoksned Vtansaceds (isso eeen pebaeen ns sales wenee wounesl 
7. Tuskegee Insurance Company ; its organization wil r its charter, not 
necessary to give force to the charter of the Talladega Insurance Com- 
pany.—The acceptance of the charter of the Tuskegee Insurance 
Company, by said company, and organizing under it, &c., was not 
necessary to give life and vigor to the act chartering the Talladega 
Insurance Company. What the Tuskegee Company did, or did not 
do, can not affect the charter of the Talladega Insurance Company, 
one way or the other.—-S. C...... Sip ina le wins eee eS sic bicsinisvei eee a 
8. Actof incorporation ; what may operate as authority for, although 
void as anact of incorporation.—The act of the 1Uth of October, 1868, 
entitled ‘‘ An act to establish a mutual aid association, and to raise 
funds for the common school system of Alabama,” if it is admitted 
that it creates a corporation, and is in violation of the Ist section 
of article XIII of the constitution, and is, therefore, voidas an act of 
incorporation ; yet it may operate as a legislative authority, within 
the purview and meaning of § 3616 of the Revised Code, and may 
authorize the parties named in said act to do what the language of 
said act authorizes them to do—that is, to set up and carry ona 
lottery in this State.—Brent v. The Stale... ...ccceccccccescescces 
9. Acts incorporating and establishing Mobile Board of School Commis- 
sioners; what not repealed by.—Secticn 136 of the revenue law, en- 
titled ‘‘ An act to establish revenue laws for the State of Alabama,” 
approved December 31st, 1868, does not repeal the laws incorporat- 
ing and establishing the Mobile board of commissioners of the 
public schools in the county of Mobile.—Horton, Judge, &c., v. 
Mobile School Commissioners.......-+- 12... Repeat aioe pemeeeces 
10. Acts establishing board of commissioners ; funds collec ted ‘ieily au- 
thority of, to whom payable.—Funds collected under authority of the 


acts establishing said board of commissioners, in the possession of 


the judge of probate of Mobile county, are properly payable to said 
commissioners upon demand, for the use of said public free 


POE inekbbcd since senvesavens Need <bipeomer ects s seis eies as 
11. ‘* Municipal purposes ;” words as used in§ 136 of revenue law con- 
strued.—The words “ municipal purposes,” in said section of said 
act, are not words of any definite, technical import, and they may 


be construed as to apply toa corporation established to carry on the 
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CORPORATIONS—Conrinvep. 
buiness of a public free school, and to raise funds for its support.— 
Meisew eee e-seebae see ac. «seein sialna views nana eee ese 

12. § 2450 of Revised Code; is a corporation defendant entitled to 
benefits of ?—Is a corporation defendant entitled to the benefits 
of § 2450 of the Revised Code? Can a corporation, being a mere 
artificial person, without conscience, make the affidavit required 
by said section? Quere.—Johnson v. Maxey, use, f¢........- eee 


CONTRACT. 


1. Contract ; what is evidence of a sale and not of agreement to sell. 
A contract in these words : ‘‘ Know all men by these presents, that 
Thave this day sold to Edward B. Young, ten bales of cotton, mid- 
dling quality, to weigh six hundred pounds each ; and I further 
acknowledge that I have this day received dollars as a part 
payment for said ten bales of cotton ; and it is understood that 
Iam to keep the cotton, and to deliver the cotton when called for 
by said Young, and the balance then to be settled between us,” is 
evidence of an actual bargain and sale of said cotton, and not a 
mere agreement to sell, if the cotton is in existence at the time of 





such sale-—McCrae v. Young....-. Betonnyeteeiaaaas samueiese ee 
2. Contract to pay specified sum of money in gold ; measure ofan ges 
Sor breach of.—The damages for non-performance of a contract to 
pay a specified sum of money in gold or its equivalent, must be as- 
sessed atthe sum agreed to be due, with interest, in gold aud 
silver coin, and judgment rendered for that amount and costs,— 
CRIGNNE GE Gi Ui AIVINOION ODA: 2... occ signs cs ncccneasemenses 
3. Contract for sale of property in Confederate currency ; measure of 
damages for breach of.—In estimating what a plaintiff is justly and 
equitably entitled to receive, on a contract for the sale of property 
which might have been discharged by the payment in Confederate 
treasury-notes, the true criterion is the value of the property sold, 
in lawful money, at the date of the sale.— Herbert & Gessier v. Eas- 


Ones Aix Sie iba ereck eaSia' ol Sia anime aim aig albie acbarbla oes hme co ee wee ats 


SEG; HINO) LAN OLDIES hos Sicie os osenesccevteasicsces- sams einisieven mater 
4. Award; in what sense a contract.—An award for the payanent of 
money, like a judgment, is, ina very limited and restricted sense, a 
contract ; but neither contains a promise to pay.—Johnson v. Maa- 
nM: | ey eer aaa asalars a ara are atin eel Saden eames owaiee 

5. 2450 of Revised Code.—Are not contracts within the meaning of 
this section, contracts for the payment of money, made by the par- 
ties themselves, or those whom they represent. Quere.—S. C.. 

6. ‘* det to regulate judicial proceedings ;” 19th section of ; impairs the 
obligation of contracts.—The 19th section of an *‘ act to regulate ju- 
dicial proceedings,” approved December 10th, 1861, is unconstitu- 
tional and void; it violates the constitutional prohibition against 
laws impairing the obligation of contracts, and delaying justice. — 
Ashurst v. Phillps, Executrix........ ipmesicaseeoseesieeeeeia wma 

7. Act of December 17th, 1868, ‘‘ entitled an act to declare void certain 
judgments, and to grant new trials, §c. ; impairs the obligation of con- 
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CONTRACT—ContInveEp. 
tracts.—Said act is void, because it violates the 24th section of the 
bill of rights, that declares, ‘‘that no ex post facto law, or any law 
impairing the obligation of contracts, shall be made ; and also, 
that part of the 10th section of the first article of the constitution 
of the United States, that declares, no State shall pass any ex post 
Sacto law, or law imparing the obligation of contracts.— Weaver et 
Le MOY co 6 ates coe psec Gekwokees besos Pe a Soe Brae aie 

8. Ordinance No. 26 of Convention of 1865; does not impair the obli- 
gation of contracts —3d section of ordinance 26, adopted by the 
State convention of 1865, does not infringe the constitutional guar- 
anty of the obligation of such contracts as are therein referred to. 
Herbert & Gessler v. Easton........ .--2--- BS ee ar eee 


COSTS. 


1. Costs; what will not excuse non-resident plaintiff from giving security 
Jfor.—A non-resident plaintiff is not excused from giving security 
for costs under § 2802 of the Revised Code, when he commences 
suit in this State, by summons and complaint ; although he brings 
such suit as an administrator appointed in this State.—Daris et al. 
PEPE NMOIN Tc cca widunaws. «wrekwies pete Nishio eiies i aaoree ies 

2. Overruling a motion to dismiss suit for want of security for costs ; 
not such a final judgment as will authorize an appeal.—The judgment 
of a court overruling a motion to dismiss a suit so commenced by 
such administrator, without giving security tor costs, isnot such a 
final judgment as will authorize an appeal to this court.—S. C.... 

3. When transcript will be permitted to be withdrawn without costs.— 
Where an agreement was made between the attorneys of the parties 
to a suit, “to submit” the matter in controversy to the supreme 
court at the next ensuing term, (such agreement not giving the 
court jurisdiction of the cause,) the party filing the transcript will 
be permitted to withdraw it without costs. —Caldwell v. Baldwin et 
Wessans poppies sisi see cis es EGER PR MOTER Re eisnics cols ees es cee e Ss 

4. Security for costs ; requirement of, what notice must be given non- 
resident plaintiff.—In cases where the probate court may require 
security for costs, of non-resident plaintiffs, thirty days’ notice 
should be given, as required by § 3338, Revised Code.—Juird, 
PEER ye. LONE. so ss oe SEES bEW.d ss aed RS OSE SRES ert Cer ows 


COURT—SUPREME. 


1, Supreme court; jurisdiction of, agreement “ to submit” cause does 
not give.-—An agreement between the attorneys of the parties to a 
suit, ‘‘to submit” the matter in controversy to the supreme court, 
at its next ensuing term, is not sufficient, under the present law of 
this State, to give the court jurisdiction of such cause.— Caldwell, J. 
§ M.,v. Baldwin etal.......... TIO CE OEE Sie ate hw lors 
Filing record in supreme court ; effect of.—The mere filing of the re- 
cord in the supreme court, without taking an appeal, and having 
the same certified as a part of the record, does not have the effect 
to remove the case into the supreme court.—S. C............----- 
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3. Supreme court; original jurisdiction of, when only will be exercised. 
The jurisdiction of the supreme court to issue writs of ‘‘injunc- 
tion, mandamus, c., is revisory, and can only be exercised, when 
it is necessary to give it a general superintendence and control of 
inferior jurisdictions.”— Ex parte Henderson...............4++ sees 

4. Same.—This necessity can not be said to exist, if there be any 
other court or judge in the State, who has the power to issue such 
WINS: “8. (CO vaisiiciseacwee aheleisinwe'e aeiermisin si sis.e/sietme asis ster diaie e\eieteleiey clei’ 

5. Same; circuit courts and judges, power of.—The circuit courts 4 in 
term time, and the judges thereof, in vacation, have power to issue 
such writs.—S. C........... FOO ear ee oor wrote stevsieeioera SAE 

6. Same; practice to be pursued, when writ refused by circuit court or 
judge.—If refused by said courts, or the judges thereof, then their 
decisions may be reviewed in the supreme court, by pursuing the 
practice indicated in Ex parle Croom & May, (19 Ala, 561.)—S. C... 

7. Court, jurisdiction and legal competency of ; what acts are an admis- 
sion of, and estop from denying.—A party who brings his suit in a 
court, and prays the judgment of the court on the case made by 
him, or takes an appeal from the judgment of an inferior to a supe- 
rior court, and assigns errors and prays the reversal of the judg- 
ment of said inferior court, thereby admits the legal competency 
and jurisdiction of the court, and will not afterwards be permitted 
to deny either, as a ground to set aside the judgment or to expunge 
the entry thereof from the records of the court.— Powell, Guardian, 
v. Boon § Booth, Adm’r.....- Sree Bates See el cae ae etdwiem eters 


See Error AND APPEALS, 


COURT—CIRCUIT OR CITY. 


1. Circuit or city court; what order, has no authority to make, on sher- 
iff’s motion for instructions how to apply money made on executions.— 
The city or circuit court, on the mere motion of the sheriff, to di- 
rect him how to dispose of the proceeds of property sold by him 
under execution, is not authorized to order its application first to 
the discharge of the liens of laborers, who are not parties to the 
suit, nor judgment creditors, and next to the satisfaction of the 

Johnson et al........ Biarelaesuaieintare  oveie a aists see 

2. Circuit court or judges, what writs can issue.—The circuit courts in 
term time, or the judges thereof, in vacation, have power to issue 
writs of injunction, mandamus, &c.—Ex parte Henderson......... 





COURT—PROBATE. 


1. Probate court; decree of, to sell lands, when cannot be collaterally 
assailed.—The orders, or decrees, of the probate court, respecting 
the sale of the real estate of 9 decedent, cannot be collaterally 
assailed when its jurisdiction is shown to have attached.—Rivers v. 


Thompson........- Ria pelea ewan Sane Scene sereiats 
2. Same; jur isdiction of probate par — After a foreign will is ad- 
mitted to probate in this State, in a county in which the testator 
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has property, the judge of probate of such county may appoint an 
administrator of the estate, in this State, as in cases of intestacy, 
if no executor is named in the will_— Ward, Adm’r, v. Oates....... 


3. Same.—If none of those persons entitled to administration on such 


estate apply to be appointed administrator thereof, within forty 
days after the death of the testator is made known, the judge of 
probate of the county in which the will is probated, in this State, 
may appoint any fit person to administer the estate.—S. C........ 


4. Same; what not conclusive upon judge of probate-—When there is a 


5. 


contest upon an application to the probate court, for permission to 
build a dam for the purpose of erecting a mill to grind for toll, if 
the jury of inquest find the health of the neighborhood will prob- 
ably be endangered, such finding is not conclusive upon the judge 
of probate ; he must hear all that can be said by both parties, and 
grant, or refuse, the application, as the right of the case may ap- 
pear.—Rushton v. Martin. .... SE Oe IS aiae tapes ese iuierayeceie oerre 
Same ; what record of final settlement of sihiainiabiatior should ea 
The final settlement of an administrator, made without the appoint- 
ment of a guardian ad litem, for the minor heirs and distributees, 
and his acceptance, apparent on the records, is void.—Searccy v. 
Holmes et al., Adm’rs....... se nieeieals seas aioe Sr Oa Reo 


6. Posting ; notice by.— Where ‘sitios is given be posting only, the 


reason why that mode is resorted to should be stated.—S. C....... 


COURT—COMMISSIONERS. 


CE 


°o 


~- 


Commissioners court; what has not jurisdiction of. —The commis- 
sioners court has no jurisdiction to declare the office of tax collec- 
tor vacant.—Slaie, ex rel., v. Ely, Judge, §c...--. .---+- s-- ea eee 
Same; what record of court of limited jurisdietion should show.—The 
record of a court of limited jurisdiction should contain every fact 
essential to confer its jurisdiction.—S. (........ eeseee Seeeeisvces 


3. Order of commissioners court; what not indispensable to.- An act of 


the commissioners court is not indispensable to the establishment 
of a public road, It may be dedicated to the public use by the 
owners of the soil.—Sultzner v. The State........0c.ecscecseeeees 


CRIMINAL LAW. 


I. ASSAULT. 


1, Assault with intent to murder ; indictment for, what State, for pur- 


bo 


pose of showing malice, may prove on trial of.—On the trial of a party, 
for an assault with the intent to murder, the State, for the purpose 
of showing malice, may prove the fact of a previous difficulty be- 
tween the accused and the party charged to have been assaulted ; 
but the circumstances of said previous difficulty should not be 
proved by the State.— Tarver v. the State.........202...cce ee eeee 


. Assault with pistol ; what necessary to constitute.—To constitute an 


assault with a pistol, it is necessary that the pistol should be pre- 
sented at the person charged to have been assaulted, within the 
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3. 


st 


— 


3. 


1. 


distance to which the pistol may do execution.—. C............. 354 
Same ; proper charge of jury in such case, what is.—In such a case, 

a charge, that ‘‘if the jury believe, from the evidence, that the ac- 
cused did not present his pistol at the party charged to have been 

assaulted, they must find him not guilty,” is a proper charge, and 

if refused when asked, it will be an error, for which the’ judgment 
Ue ee Gy on stir wsicndecsviinsedexess nice hanes. ae 


II. Burewary. 


. Curtilage; what will be held to be within —On an indictment for 


burglary, a smoke-house, the front part and door of which, is in the 
yard of the dwelling-house, although the rear is not, being cut off 
by the fence of the yard, running up to the ends of the house, will 
be held to be within the curtilage.—VFisher v. State ..........0000 17 
Same ; breaking into in rear, with felonious intent.—The breaking 
and entering of such a building, although it be in rear of it, will, 
if the intent be felonious, be sufficient to make out the offense, if 
the breach enables the prisoner to take out meat with his hands. 
S. C ee 17 
Intent ; character of, what it will not be changed by.—The character 
of the intent will not be changed by the fact, that the prisoner went 
into the smoke-house, on the business of the mistress of the house, 
before the time the offense is charged to have been committed, and 
while there dropped the meat, afterwards taken, down between the 
ceiling and weather-boarding of the house, so that it could be taken 
out, by prizing up one of the weather-boards ; nor will it change 
the character of the breaking and entering, so as to make the of- 
fense a mere larceny, instead of burglary.—S. C...... awosseiecnses 17 


TTI, Marice—Matictovus MIiscuier. 


. Malicious mischief ; evidence of malice to son of owner, inadmissible. 


On the trial of an indictment for malicious mischief, evidence of 
malice to the son of the owner of the animals should not be re- 
ceived, and if received, should he excluded on motion of the ac- 
CURSE — NON AOOT Us UMLOS on ona a tse secdssee paasee seecannaesee es 330 
Same; malice to owner, the gravamen of.—Malice is the gravamen 

of this offense, and it must be malice to the owner. If the injury 

be inflicted, without any malice to the owner, it is a mere trespass, 

end nov malicious MIsChICl—S: CL .ccc casccvcrnndisee sescceececes 330 
Malice ; from what may be inferred.—On a charge for malicious in- 

jury to animals, malice may be inferred, if the injury be inflicted 
with an instrument, the use of which ordinarily and commonly 
ONUBER AGRE: — Tl ©: TRO MAE. ons caccscseccesetacsscasssces) GUO 


See Assav.t, 1. 


IV. Murper. 


Murder ; definition of. —On the trial of an indictment for murder, a 
charge of the court, that ‘‘murder is the unlawful killing of one 
person by another, with malice either express or implied,” is erro- 
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neous. The killing should be charged as having been done “ un- 
lawfully and with malice aforethought.”—Perry v. State........... 
2. Declaration of slain party ; when permitted to go to jury.—As a gen- 
eral rule, on an indictment for murder, a declaration made by the 
slain party, which has never come to the knowledge of the accused, 
should not be permitted to go to the jury, at the instance of the 
accused.— Edgar v. State............. (‘cia RewSenanns [Skbker weaned 


21 


CONTEST ON PROPOUNDING CLAIM; UNDER § 2450, REVISED 


CODE. 


1. § 2450 of Revised Code ; is a corporation defendant entitled to benefits 
of ?—Is a corporation defendant entitled to the benefits of § 2450 
of the Revised Code? Cana corporation, being a mere artifical 
person, without conscience, make the affidavit required by said 
section? Quere.—Johnson v. Maxey. use, &c........ Salbitastare ete ae 

2. Same ; award, is it such a contract for the payment of money, as is 
within the meaning of ?—Is an award such a contract for the pay- 
ment of money, as is within the meaning of said section? Are not 
contracts within the meaning of said section, contracts made by 
the aaa themselves, or those whom they represent? Quere.— 
& ©. £66 Se AWA 4 0k RR OTROS ve Shae dak keeadie 608 tees 

3. sn in what sense a contract. —An award for the payment of 
money, like a judgment, is in a very limited and restricted sense, 
a contract, but neither contains a promise to pay.—S. C...... 

4, § 2450 ef Revised Code; claimants under, with what certainty claim 
must be propounded.—A claimant who is brought into court, under 
said section of the Code, must proponnd his claim to the court in 
writing, with such certainty and fullness that the plaintiff may 
know in what said claim consists, and be enabled to plead to, or 
answer the same, as he may be advised.—S. C...... Bee 

5. Same; claimant under, what can not do.—Such claimant can not 
demur, or plead to the plaintiff complaint. He can only litigate 
the question, whether he or the plaintiff hath the better right to 
claim the money depositedin court. The sufficiency of plaintiff's 
declaration, and his right to recover, are admitted by the defendant, 
when he makes the affidavit required by said section, and deposits 
the money in court.—S. C..... (ibGaeaeeas secs oq esos ae a 

6. Same ; when claimant fails to propound his claim, what plaintiff en- 
titled to.—When the person named as claimant, in defendant's 
affidavit, comes into court, and is made a party defendant, if he 
fails to propound his claim, the plaintiff will be entitled to take the 
money out of court, under an order of court, which order, in such 
case, it is the duty of the court to make.—S. C........-...... 

7. Same; claimant under, when no errors or rregelirt ities in the “a 
mission or rejection of evidence, will benefit.—If such claimant pleads 
to the plaintiff's complainant, and a trial is had under such immate- 
rial plea or issue, no errors in the admission of evidence, or reject- 
ing the same, or in the charges of the court, in such irregular trial, 
will reverse the case, on the appeal of said claimant.—S. C......- 
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8. Same ; claimant under, when verdict against plaintiff, will not en- 


title to the money.—If on such irregular trial, on an immaterial issue, 


the verdict should be against the plaintiff, the claimant will not be 
entitled to the money so deposited, but the plaintiff will be entitled 
to a judgment non obstante verdicto.—S. C.... ceccccccccccccccece 
9. Same ; defendant, to be entitled to benefits of, of what nature case must 
be.—To entitle a defendant to the benefits of said section, the case 





must be such as to authorize him to file a bill of interpleader, 


against the plaintiff, and said claimant, in a court of equity.—S. C. 


CONVERSION. 


See, Executors AND ADMINISTRATORS. 


DAMS—MILL DAMS. 


521 


1. Application to probate judge under provisions of chapter III, page 





503 of Revised Code ; return of sheriff, when will be sufficient —In a 
proceeding in the probate court, under chapter III, page 503 of the 
Revised Code, to obtain permission to build a dam, for the purpose 
of erecting a grist mill, to grind for toll, if the return of the sheriff 
shows that the jury of inquest were sworn and charged by him, as 
required by section 2490 of Revised Code, that will be sufficient, 
although the inquest itself merely states that the jury were duly 
sworn and charged by the sheriff, without saying more.—Rushton v. 
ee EE eT eT EEE NTT Ser rer Tre 
. Same ; on contest of, judge of probate, duty of ; finding of jury of 
inquest, not conclusive upon.—When there is a contest in such case, 
if the jury of inquest find the health of the neighborhood will pro- 
bably be endangered, such finding is not conclusive upon the judge 
of probate ; he must hear all that can be said by both parties, and 
grant, or refuse, the application, as the right of the case may ap- 


3. Same ; inquest, when it may be presumed that a material word in, 
was omitted by mistake, or in some way left out, in making up the trans- 
cript.—If the inquest, where it speaks of the health of the neigh- 
borhood, says : ‘‘ The health of the neighborhood will probably be 
endangered,” yet, if in reading the whole inquest in connection, it 
seems doubtful whether the jury intend to find ‘‘the health of 
the neighborhood would not probably be endangered,” it may be 
presumed that the word not was omitted in writing out the inquest, 


or was in some way left out in making up the transcript.—S. C.... 555 


. Same ; billof exceptions, when necessary.—If the appellant desires 
to review the decree of the probate court, on its merits, if the evi- 
dence is not set out in the decree, he should except to the decree, 
and set out the evidence in a bill of exceptions, otherwise the ap- 
pellate court will presume the evidence was sufficient to warrant 
the decres.—S. C.......ccccsese coccvess CdS Kes va Se aeehiOn e 
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DAMAGES. 


1. Damages ; up to what time may be recovered on attachment bond.—In 
an action upon an attachment bond, damages to the time of trial 
may be recovered, and it is immaterial whether the defendant has 
paid them or not.— Metcalf v. Young. ...........sccecccccsecees 

2. Action for damages ; what not defense against.—Reasonable and 
probable cause to believe that the grounds upon which the attach- 
ment was sued out were true, is not a defense to an action for dam- 
ages on the bond, but may be proven in mitigation of vindictive 
ei eetiecivedie . « SAG GUase wekebssis revs 

3. Contract to pay specified sum of money ingold ; measure of damages 
for breach of.—The damages for non-performance of a contract to 
pay a specified sum of money in gold or its equivalent, must be as- 
sessed atthe sum agreed to be due, with interest, iu gold aud 
silver coin, and judgment rendered for that amount and costs,— 
ee ce PUNUO RE. oc ccan nck wdesteeeees sda cence 

4. Contract for sale of property in Confederate currency ; measure of 
damages for breach of.—In estimating what a plaintiff is justly and 
equitably entitled to receive, on a contract for the sale of property 
which might have been discharged by the payment in Confederate 
treasury-notes, the true criterion is the value of the property sold, 
in lawful money, at the date of the sale.—Herbert & Gessler v. Eas- 


Se SE see Renee see ce hus Meeun wes Se Kew s doh Reba SS ESS Saws 


DEED. 


1. Married woman's separate estate by contract ; what will not create, 
in opposition to her separate estate by statute—A conveyance, ‘‘to 
the sole and separate use and behoof” simply, of a married woman, 
made since the Code, does not create in her a separate estate by 
contract, in opposition to her separate estate by statute, especially 
when a large proportion of the purchase-money paid was her statu- 


tory estate.—Moiton et al. v. Martin.......... Sees essed aie. 
DECLARATIONS. 


See, EvIDENCE AND ESTOPPEL. 


DEVISE. 


1. Executory devise; what creates.—Under the law of this State, the 
devise of an ‘‘ estate,” consisting of both real and personal prop- 
erty, by the same words of a will, to one for life, and, after the 
termination of the life estate, to T.and his lawful male issue, and 
in case T. should die, leaving no male issue, or having such male 
issue, the same shall become extinct, before he or they shall arrive 
at the age of twenty-one years, likewise leaving no male issue, then, 
in that case, to David, and his lawful male issue, creates an executory 
devise of the ‘‘estate” thus given to D. Andif D. dies intestate 
in this State, the property thus devised descends to his heirs and 
distributees, under the laws of the State, existing at his death.— 
Edwards and Wife, Har's, o. Bibb et al... ...cscccccscccccccccsecs 
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DEVASTAVIT. 
See, ExEcUTORS AND ADMINISTRATORS. 


DISCONTIN UANCE. 


1. Discontinuance of action; what operates as.—The dismissal of a 
suit, founded on a bond, as to one of three makers of such bond, 
after service of process on all, and before any defense personal to 
that one is pleaded, or some other sufficient cause shown, is a dis- 
continuance of the whole action, when the suit is commenced by 
summons and complaint.—Fennell et al. v. Masterson, Adm’r...... 268 

2. Same.—Discontinuance as to one of two defendants, in an action of 
assumpsit, without showing some cause therefor, is a discontin- 
uance of the whole action.— Whitaker v. Van Horn..........20--- 255 

3. What not amendable under section 2811, unless waived.—An unau- 
thorized discontinuance is not such an error or defect as can be 
amended under section 2811, Revised Code, unless it has been 
waived by the party who may take advantage of it.— Whitaker v. 


VEN PRONG <i05i ice coeiniere oD ielnraeies sihee S clencsnawiasisineee ebcnews 25 
DOWER. 
1. Quarantine ; widow, when not entitled to. —The widow is notlentitled 
to possession of the plantation of husband, until dower is assigned 
her, notwithstanding it is the only real estate owned by him, if he 
did not reside on it.—Clay and Wife v. Sanders et al.........+-.: 287 
EJECTMENT. 
1. Description of land; what sufficiently certain to authorize recovery, 
in action of ejectment.—Land described in a deed as ‘‘a certain part 
of the S. E. of the 8. E., section 29, range 6, township 8, contain- 
ing two acres, more or less, including the meeting-house and camp- 
ground, with privilege of water during worship,” may be recovered 
by action of ejectment.—Rayburn v. Elrod et al., Trustees. ........ 700 


ELECTION. 


1. What wife may make in relation to property purchased with monies of 
her separate statutory estate.—A father, wishing to divide his lands 
among his children, makes a deed of lands to the husband of his 
married daughter, and credits the husband for a part of the pur- 
chase-money recited in such deed, and takes his note for the bal- 
ance, and the sum thus credited is charged to the daughter as an 
advancement of lands on the final settlement ot her father’s estate, 
who died in 1858, The husband and wife sell the lands thus ob- 
tained, and with the money so obtained buy other lands, and take 
the title in husband’s name. In equity, such parchase will be held 
to be a reinvestment of the wife’s separate estate, particularly when 
the husband declares such to have been the purpose of the trans- 
action, and the wife may elect to take the land in lieu of her money, 
if she has paid the whole purchase-money, or she may have the 
lands sold and have her money thus invested paid back to her on 
the death of her husband.—Marsh v. Marsh, Adm’r, et al......... 677 
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1. Emancipation of slaves ; 10 what date referred.—The emancipation 
of slaves in this State is a fact which will be judicially noticed by 
the courts, and it must be referred to some particular date. It was 
effected by the nation, and not by the State. The only national act 
that decreed it, was the proclamation of the president, of the 1st of 
January, 1863. The struggle afterwards was merely an effort to 
prevent the proclamation from being carried into effect, and the 
total failure of the struggle, refers emancipation back to that date. 
SEOIUR, AGIA, D: DCLOON, DOIG 6 isis iesin sss 5sioe sacdescvad sedveies 586 

2. Same; administrator, when chargeable with hire after that date, not- 
withstanding.—But notwithstanding the event of emancipation is 
fixed by the act of the nation, at the lst day of January, 1863, yet, 
if an administrator used the slaves of his intestate for his own pro- 
fit, after that date, he should be charged with such profits, up to 
the date of the discharge of slaves from his control, by the results 
ge en 586 








ESTATES OF DECEDENTS. 


1. Estates authorized to be kept together under § 2263 of Revised Code ; 
when creditor of, may proceed against, in equity, in jirst instance.— 
One who, at the request of the administratrix of an estate, author- 
ized to be kept together under § 2263 of the Revised Code, advan- 
ces money, goods, or other necessaries, to the distributees, or for 
repairs of the property, which would be allo wed the administratrix 
on a settlement of her accounts, may proceed directly, in equity, 
against the estate, and the shares of the distributees respectively, 
when the administratrix has died, leaving no separate estate.— 
Cannon v. Copeland, Adm’r, et al., [C].. 0... .ccccccccccccccsccccs 259 

2. Surviving partner, right of, to account with estate of deceased part- 
ner; when barred by statute of limitations, or of non-claim.—The 
right of a surviving partner to an account in chancery, with estate 
of a deceased partner, is not barred by the statute of non-claim, or 
of limitations, if one of the items of his account of the settlement 
of the partnership is within the period of limitations. —Cannon v. 
I PTD oii ivis Geico 5s 4's SESS L SESS SERN eae eeas 201 

3. Widow ; what entitled to, out of estate of deceased husband, what 
becomes her absolute property.—The widow is entitled to one work 
horse out of the estate of her deceased husband, and after she has 
made the selection of such horse, she becomes the absolute owner 

ot it, as much so as she is of her wearing apparel, and she may sell 

| it, or otherwise dispose of it, as she pleases.— Brooks v. Martin.... 360 

4. Same ; when selection by widow must be made.—There is no time ap- 
pointed by law, at which the widow is bound to make such selec- 

tl tion of such work horse. So itis made within a reasonable time 

| after the death of the husband, it may be made before, or after, ad- 
ministration is granted. When once made, the widow is bound by 
it.—S. C..... UE Rats he BAL CREA CON ReeNRRie DAREES De Kw ee'S4 ee 360 

5, Same ; when greater indulgence should be shown widow.—If there is 
no will, the widow, in making such selection, is entitled to the , 
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6. 


8. 


greater indulgence. She may select any horse belonging to her 
husband’s estate, which she may be able to subject to use, in the 
business or convenience of herself or family, which can be reason- 
ably classed among work horses,—S. C....-....2-2..02+- Ree 
Claims at law in contra-distinction to equitable claims, ine de- 
cedent’s estate ; what subject to.—All claims at law, in contra-distinc- 
tion to equitable claims, against a decedent’s estate, except pre- 
ferred claims, stand upon the same footing, and are all subject to 
be barred by failure to present them to the representative, as re- 
quired by law, or by the statute of non-claim, upon the insolvency 
of such estate.—Ray v. Thompson, Adm’r....6....cecceeeeeeenes 
Same.—The effect of a decree of insolvency, in such a case, is to 
transfer to the court of probate the exclusive jurisdiction of all 
claims against such estate, and upon final settlement of such in- 
solvent estate, the court has full power to adjust them, when they 
are merely demands at law.—S. C..........cccccccccccccccccces 


. Same ; bill in chancery after insolvency, to enforce lien of judgment 


at law, devoid of equity.—A bill in chancery, filed to enforce the 
lien of a judgment at law merely, after the death of the defendant 
therein and the insolvency of his estate, is devoid of equity.—S. C. 


10. Warehouse belonging to estate of decedent ; duty of administrator 


in relation to.—Without an order of the proper court, an adminis- 
trator has no authority to engage in the business of a warehouse- 
keeper. If there is a warehouse belonging to the estate, which is 
not included in the widow's dower, or in the lands exempted in 
favor of the “widow and children” of the deceased, it should 
be rented out by the administrator, and the rents brought into the 
estate as assets, for payment of debts and distribution.—Grifin, 
ONT Oy CNM hoo oa 2's) ors. ¥inlasar gi Stora a sisi shh Raine sisstere eminence 


ESTOPPEL. 


Estoppel; what will work.—If Q. is about to sell his horse to G., 
and while the negotiation is pending, he goes to L. and informs 
him about the trade, and asks his advice, and L. tells him that G. 
is cultivating a crop of corn and cotton on his lands, and that 
he is entitled to one-half of such crop, and if he trades it is all 
right, and advises Q. to retain a lien on the horse, and then Q. 
goes back to G. and sells his horse to him on credit, and takes his 
note for the price of such horse, and a mortgage on the horse and 
on G.’s crop, to secure the payment of the note, and the mortgage 
is properly recorded, L., if he does not at the time he is consulted 
as aforesaid, disclose to Q. his claim upon the crop of G., will not 
be permitted afterwards to come in with his claim on said crop 
and defeat the claim of Q. under his mortgage ; he is estopped.— 
OFAEEAND CG CU Mie IMMUN 6 a ow a! uiniaie:4 0's, 0)015 00ers 0-455 Sloipies ele cio eleslewe iaarais « 
What estops the maker of a promissory note from making defense 
against it.—If the maker of a promissory note tells one seeking to 
trade for it, and desirous to know if he has any defense against it, 
that it is ‘‘all right,” he will not be permitted afterwards to dispute 
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this admission, when sued on the note by the person to whom such 
admission was made. This is such an admission as estops the 
maker from denying that the note is ‘‘all right,” if the facts 
upon which the subsequent defense is rested, existed at the time of 
making such admission.— Brooks v. Martin.........-c0++ s-0 eens 360 
3. Same.—Such admission is good against the maker of the note, if 
it be negotiable, not due, and unprotested, whether it be false or 
true, or fraudulent or innocent, if it be so made as to have a ten- 
dency to mislead, or deceive, and does have this effect.—S, C..... 360 
4, Same ; when vendor is estopped from asserting his lien.—A vendor of 
land should not be deprived of his lien for the purchase-money, 
unless declarations made by him, were calculated to, and did, mis- 
lead the subsequent purchaser.— Newsome et al. v. Collins......... 656 





ERROR AND APPEAL, 
I, APPEAL ; WHEN LIES. 


1. Appeal ; how taken.—An appeal can only be taken in the manner 
prescribed by law. The clerk, register, or judge of probate ‘* must 
certify the fact that such an appeal was taken, and the time when,” 
as a part of the record.—J. § M. Caldwell v. Baldwin et al........ 617 

2. Appeal; to what term taken.—An appeal should be taken to the 
next ensuing term after it is granted ; otherwise it will be dismissed. 
a I a a0ss:. Seed eseawdaceees se trenwenes ess 642 

3. Appeal ; what not such final judgment as will authorize. —Overruling 
a motion, made by the plaintiff, to permit the sheriff to amend his 
return on levying an attachment, or granting a motion by the de- 
fendant to set aside and vacate the levy of the sheriff, in such a 
case, is not either of them such a final judgment as will support an 
appeal to this court.— Woodruff v. Rose.........200cecccecscceees 382 

4. Same.—The judgment of a court overruling a motion to dismiss a 
suit so commenced by non-resident administrator, without giving 
security tor costs, is not such a final judgment as will authorize an 
appeal to this court.— Davis et al. v. You, Adm’r......----++ 00 oon ONE 

5. Same.—An order of the circuit court, setting aside a judgment and 
granting a new trial, under the act of December, 186x, entitled 
** An act to declare void certain judgments, and to grant new trials 
in certain cases therein mentioned, and to repeal §) 2876 and 2867 
of the Revised Code of Alabama,” is not such a final judgment as 
will authorize an appeal to this court.— Broyles v. Maddox........ 357 

6. Appeal in criminal case ; when can not be talcen.—An appeal can not 
be taken to this court ina criminal case, until there has been a final 
trial on the indictment ; there can be no appeal, on the ruling of 
the court, onan application for a change of venue, and if so taken, 
will be dismissed on motion of the State.—Bryanv. The State..... 321 

7. Appellee ; when entitled to have his judgment afirmed.—The defendant 
in error is entitled to have his judgment affirmed, on production of 
his citation or certificate in error, any time before the record is filed 
and error assigned, after the first three days of the term to which 
the appeal is taken.—Cowles § Powellv. Frear...........----+..- 642 
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II. APPEAL ; WHEN DISMISSED. 


1. Appeal; for failure to state what, in clerk's certificate, will be dis- 
missed.—On an appeal, if the clerk, in his certificate to the trans- 
cript, fails to state ‘‘ that an appeal was taken and the time when,” 

the case will, on motion of appellee, be dismissed.—Portis et al. 

US NCRINGANA TIO s.352cesns Sac sS sees eee eee 06 

2. Appeal; when denen. —If an appeal is taken on a judgment, 
after it has been set aside and a new trial granted, it will be dis- 
missed on motion of the appellee.—Moore v. Lawson.........--.. 513 

3. Same ; what necessary before taking, when new trial is granted at ap- 
pellant’s instance.—If the new trial in such a case is granted at the 
instance of the appellant, he should, before taking his appeal, ap- 
ply to the court granting the new trial, and have the order granting 
a Or RR OR HEC cscecssinervivicecincnsnanss E 

4. Appeal; when dismissed.—An enpeal will be dismissed, on motion 

of the appellee, if it be sued out before a final judgment or decree, 

in the court below.— Woodruff v. R08€.......0.cecceeeeeecnceeeee 382 
. Appeal; when will be stricken from the docket.—The defendant 

in a suit, having become bankrupt, his assignee was made a party 

in his stead, and judgment was rendered against him. The debtor 

‘ took an appeal in the name of the assignee, but without his con- 

sent,—keld, that such an appeal will be stricken from the docket 

on motion of the appellee.— Bailey, Assignee, v. McIntyre........- 664 





a 


III. APPEAL ; WHAT MAY BE DETERMINED ON. 


_ 


. Appeal ; what may be determined by this court, on.—When a case is 
properly in this court by appeal, the court may hear and determine 
any collateral, incidental question arising in the case, showing that 
the appeal should not be further prosecuted in this court.—Sanders 
RW is CONIMNO Os ini ois oe sare aioli eae eee Hemisaeieciae seis Siecmleee & 173 


IV. Practice AND PLEADING. 


— 


. Presumptions ; what will be made in appellate court, in civil suite.— 
In civil suits, it is the duty of this court to make every presumption 
in favor of the correctness of the proceedings in the court below. 
The record must purport to show absolutely, that all the testimony 
given on the trial, is set out in the bill of exceptions. Error must 
be positively shown.—Griffin, Adm’r, v. Bland.........+4.+2++++.. 542 
2. Same.—There is a manner of expression which leaves no room for 
doubt on this point, and it is better to hold to this than to leave the 
door open to uncertainties. —S. C...........ccercceccecccecee ses 542 
3. Same; what certainty required in bills of exception.—In a bill of 
exceptions, the language, * on this state of facts, the court charged 
the jury,” is not equivalent to saying, ‘‘these were all the facts 
on which the court acted.” This latter expression is the certainty 
required:—Grijin;. Admwr; 0: Blan. 60000 -00see cece cd ceieiscss tras OR 
4. Inquest, under chapter 3, p. 503, Revised Code; when it may be oo 
sumed that a material word was omitted by mistake, or in some way left 
out in making up the transcript.—If the inquest, where it speaks of 
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the health of the neighborhood, says: “The health of the neigh- 
borhood will probably be endangered,” yet, if in reading the whole 
inquest in connection, it seems doubtful whether the jury intended 
to find ‘the health of the neighborhood would not probably be 
endangered,” it may be presumed that the word not was omitted in 
writing out the inquest, or was in some way left out in making up 
the transcript.— Rushton v. Martin. sc SebAeheebiorese~ ROOD 
5. What will be presumed to sustain a euvensor pean —In an appli- 
cation for dower in the probate court, when the transcript shows 
that on the trial, or on the day of the trial, a motion was made and 
granted, to amend the petition, soasto correct a mistake in the de- 
scription of the lands; also, shows the amendment was made, and 
then the decree sets out certain lands as the lands in which dower 
is prayed to be assigned, it will be presumed to sustain the decree, 
that the lands set out in the decree are the lands as they were de- 
scribed in the petition, as amended, and that the amendment, (it 
not appearing in the transcript,) has, in some way, been separated 
from the files, and lost or mislaid.—Campbell’s Adm’r and Heirs v. 
MME CEC ea erie costes kas ampnisi.e cigs eS eee See IRS eiseses 75% 57 
Holder of bill; when residence of, will be presumed to be at the place 
of dishonor of bill, —W hen it is not shown where the holder resided 
at the time of giving notice, if will be presumed to be at the place 4 
where the bill was dishonored and protested.——Tyson v. Oliver et al. 455 
7. When an appearance, irregularly entered, will not be permitted to be 
withdrawn.—An appearance irregularly entered by defendant's at- | 








= 


torney, will not be allowed to be withdrawn when the cause is call- 
ed for trial if objected to, if such withdrawal will have the effect to 
prejudice the plaintiff ; the irregularity will be held to be the fault 
of the party’s attorneys, who made the irregular appearance, and 
they will not, at that stage of the case, be permitted to withdraw it, 
and thus take advantage of their own fault, to the injury of the 
plaintiff.--Talladega Insurance Company v. Landers. ..........04.. 115 
8. Bill of exceptions; presumption in favor of ruling of court below, when 
does not contain all the evidence.—When all the evidence is not set i 
out in the bill of exceptions, the appellate court will presume in fa- 
vor of the correctness of the rulings of the court below, in its 
charges to the jury. If a charge asked is refused, the party ex- 


cepting must set out enough of the evidence to exclude every rea- 6 
sonable inference in favor of the decision of the court below.—J/ill 
Mi NNAERE vex asi ate cso inva (is oluie cise mie eG ipie is /isibis Wins od 16 61S |s Gis s!2 ois iece a6 8 335 


9. Judgment ; when erroneous charge will not reverse.—A judgment will 
not be reversed for an erroneous charge of the court to the jury, if 
the appellant is not thereby injured.—/Hill v. The State............ 335 | 

10. Same.—If a claimant brought into court under § 2450 of the Re- 
vised Code, pleads to the plaintiff's complaint, and a trial is had 
under an immaterial plea or issue, no errors in the admission of 
evidence, or in rejecting the same, or in the charge of the court, 
on such irregular trial, will reverse the case on the appeal of said 
claimant.—Johnson v. Maxey, use, &0.......cccccceccccccceccocees 521 

11. General appearance; effect of.—A general appearance by the de- r) 
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fendant cures the want of service of process, and is waiver of any 
defect or irregularity in the service.—Johnson etal. v. Westet al.. 
12. Lost complaint, &c. ; when substituted ; on what evidence.—If when 
a cause is called for trial, the summons and complaint are lost, the 
plaintiff will be permitted to substitute them upon the best evi- 
dence that can be adduced, if such evidence is satisfactory to the 
court, of the former existence and contents of the originals.—In- 
surance Company v. Landers..... sisiig Ave aie: <ielasavete ola Wisverorsiavetelersl aisietel enti? 
13. Security for costs ; requirement of, what notice may be given non- 
resident plaintiff.—In cases where the probate court may require 
security for costs, of non-resident plaintiffs, thirty days’ notice 
should be given, as required by § 3338, Revised Code.—Laird, 
Adm’r, v. Reese.....-... bhcktats ecaraldien is aa Smtsnete‘e ss seers ieee ws 
14. Filing record in supreme court; effect of.—The mere filing of the 
record in the supreme court, without taking an appeal, and having 
the same certified as a part of the record, does not have the effect 
to remove the case into the supreme court.—J. § M. Caldwell ats. 
PIUMMIMES Uelcaeraeatessciot =osieeasiees Risistwate cistui cee tev eae elasatn wren eres 
15. Right ; when will be held to be wend: _T ‘he right given defendant 
by the 6th section of the act establishing Crenshaw county, to have 
suits pending against them, in the counties out of which it was 
framed, trasferred, upon their application, for trial to the court hav- 
ing jurisdiction thereof in the new county, will be held to be waived 
if not made within a reasonable time. An application made more 
than two years after the passage of said act, is not within a reason- 
able time, and may theretore be denied.— Ee parte Rhodes.... .... 
16, Witness ; putting under the rule, when not allowed to be cross-ex- 
amined.—The defendant’s witnesses having been sworn, and put 
under the rule for examination apart, at the instance of the plain- 
tiff, the plaintiff will not be permitted to cross-examine as defend- 
ant’s witness, one whom the defendant had declined to call and ex- 
IDING —— 10 Os NIONO be ic aiscwuisceecs co scascatecceccess i 
17. Lost records ; beiaties. notice of, what sufficient. —The said of 
a motion to substitute a lost record, under the act approved Janu- 
ary 18th, 1866, is sufficient, if issued from the court in which the 
motion for substitution is to be made ; it is not necessary that affi- 
davits should accompany the notice.—Pruitt et al. v. Pruitt et al., 
Adm'r. Rica ei'cl nia aia' oye sare) ersten ior ol elmimlnie) oiy. 0 Grosatmiarel ia ale wiaisripr ele elena a als 
18. Same ; hie may join in.—Any number of parties interested in 
having the substitution made, may join in the notice.—S. C...... 
19. Practice to be pursued, when application for mandamus, certiorari, 
d&ec., is refused, overruled and refused by inferior court or judges.—If 
refused by said courts, or the judges thereof, their decisions may 
be reviewed in the supreme court, by pursuing the practice indica- 
ted in Ex parte Croom & May, 19 Ala. 561.—Ex parte Henderson. . 
20. Judgment by default ; when can not be rendered.—It is error to ren- 
der judgment by default, when the defendant, though notin prop- 
er time, has appeared by leave of court and filed his pleas.— Rhodes, 
RTO: TI. BDI 660A a a wn $+ taenwe 
21, Application for change of venue ; who may be end on.—On ahear- 
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ing for an application for a change of venue, in a criminal case, 
both parties may be heard on affidavit, in favor of, or against the 
allowance of the change of venue.—Ex parte Chase.......+.++ ee 
22. Motion and notice under § 920 of Revised Code ; how made.—In a 
summary proceeding, in the name of a county, against a defaulting 
tax collector and his sureties, under § 920 of the Revised Code, the 
notice and motion may be against any one, or more of the obligors 
to the official bond, without joining all said obligors.--Marion (Co. 
Da hones Reuben icisw esis sess since ss sclems Nesee cs ine s\sie's\4)s 
23. Railroad director ; summons and complaint against railroad com- 
pany, on whom may not be served.—A director of a railroad company 
is not such a head or managing agent thereof, as upon whom a sum- 
mons and complaint may be served.—Ala. § Tenn. R. Rt. R. Co. v. 
eee PERE OEE IS cabo k chs bk OSS REeSe ee ue hee eee ewe’ 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY —SUFFICIENCY. 


1. Constable's bond ; transcript of, when not admissible as evidence.—It 
is error to permit the transcript of a constable’s bond, from the pro- 
bate court, to be offered in evidence, on the trial of a motion 
against such constable and his surety, when it does not appear from 
the transcript, that the bond thus offered in evidence has been ‘‘ap- 
proved” and ‘‘filed” in the time, and in the manner, prescribed 
ee We sp paceuesaearsenedsaede Seve 

2. Same; when admissible as evidence of common-law bond.—Such 
transcript can not be offered in evidence of a bond, good at com- 
mon law, without first properly explaining the absence of the origi- 

3. Evidence; what admissible to show the value of cotton.—Proof of 
what a certain quality of cotton sold for in the city of Montgom- 
ery, on a particular day, is admissible evidence tending to show the 
value of a similar quality, at a place only 28 miles distant, on the 
same day.—Jolhnson et al. v. West et al. ...... .-- 222 ccccee coceees 

4. Minutes of quarterly conference ; when admissible to prove who are 
trustees—The minutes of a quarterly conference of the M. E. 
Church, South, are admissible to prove who are the trustees of a 
church building within the circuit of the conference.—Rayburn v. 
ts iin: Chuipis Vcugkunbhnepewes buneld anda eens 

5. Promissory note; what can not be stamped in open court, and thus 
read as evidence.—A promissory note made since the 30th day of 
June, 1864, is not previded for in the act of that date, and can not 
be stamped in open court, and thus stamped and read in evidence, 
aT Np osikarcieedscnceayacs see weds cedeve nse 

6. Same; how made available as evidence.—Such note may be made 
available as evidence, by having it stamped by the collector of the 
revenue of the proper district, under section 158 of said act.— 


7. Contract ; what is evidence of a sale and not of agreement to sell. 
A contract in these words : ‘‘ Know all men by these presents, that 


303 


112 


. 169 


217 


217 


689 


700 


140 

















INDEX. 765 





EVIDENCE—Continvep. 
Ihave this day sold to Edward B. Young, ten bales of cotton, mid- 
dling quality, to weigh six hundred pounds each; and I further 
acknowledge that I have this day received dollars as a part 
payment for said ten bales of cotton ; and it is understood that 
I am to keep the cotton, and to deliver the cotton when called for 
by said Young, and the balance then to be settled between us,” is 
evidence of an actual bargain and sale of said cotton, and not a 
mere agreement to sell, if the cotton is in existence at the time of 
EE EO: TOI iin nea cnnde vase codcns stsehawnnnse® 
8. Evidence of fraud of agent against principal ; when not admissible. 
Evidence of the fraud of the agent on his principal is not admissi- 
ble against third persons, in the absence of proof connecting them 
with it.—Golding v. Merchant § Co.......cccccsccccesccscccceces 
9. What is not proof of notice required by section 476 of the Revised 
Code.—On the trial for this offense, the notice required to be given 
by the assessor, by section 476 of the Revised Code, is not sutfi- 
ciently proved by a statement made by the assessor, .as a witness, 
that he had posted and published the notices required of him by 
j law, stating the times and places at which he would attend to as- 
sess the taxes; the facts which constitute the notice must be stated, 
and not merely that the notices were given according to law.—Smith 
q Pe RS ao sh et SWE ikn nde taks s deiaebiesewhawaeeeenmentions 345 
10. Evidence ; what State may adduce for the purpose of showing malice. 
On the trial of a party, for an assault with intent to murder, the 
State, for the purpose of showing malice, may give in evidence the 
fact of a previous difficulty between the accused and the party 
assaulted ; but the circumstances of such previous difficulty can 
not be proved by the State.— Tarver v. The State........2022++++ 304 
11. Void bond ; what may be evidence of. —A bond for titles to land, giv- 
en in 1831, by one having the pre-emption right to it, under the act 
of congress of May 29th, 1830, although void, is evidence of the 
character of possession of the obligee.— Marston v. Rowe et al..... 
J 12. Conversion by administrator ; what not sufficient to prove.—It is not 
sufficient evidence of a conversion of the chattels of the deceased, 
by an administrator, to provethat he took them into his possession, 
under his authority as such administrator, and worked the slaves 
a on his own lands for several years; one year by order of court, but 
for the balance of the time without such order, and declared, at the 
same time, that he intended to work the slaves until he paid the 
debts of the deceased, and then give them and the land to his 
daughter, the widow of the deceased, and her child, who were the 
only distributees of the estate of said deceased.— Morgan, Adm’r, 
C5 SIO ANU Pio e Sass wawe dnc daw siecwaisiewateeusscebbencmeeee 
13. Derastavit; what not sufficient to charge administrator with.—Proof 
that an administrator took possession of the slaves belonging to the 
estate of his intestate, and worked them on his own land, for the 
} purpose of paying the debts of the deceased, without an order of 
court, from the Ist day of January, 1860, until they were emancipa- 
ted, without accounting for the crops, is not enough to charge him 
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as a devastavit, with the appraised value of such slaves, and inter- 
est thereon, on his final settlement.—S. C EMGepeee wee tauwes pees 
14. Evidence ; what erroneous charge to jury.—In a suit by guardians, 
for the use of the ward, against her former guardian, on a decree 
rendered against him, in her favor, by the probate court, the plea 
being the general issue, and the decree the only evidence, it is 
error to charge the jury, that, under the evidence, the plaintiff can 
not recover.—McConnico et al., Guardian, v. Stallworth...........- 
15. Circumstantial evidence ; province of jury.—Where the evidence is 
merely circumstantial in its character, the following charge to the 
jury is erroneous, to-wit: ‘‘If you believe the evidence, you will 
find the defendant not guilty;” it invades the province of the jury. 
PSE NIROR oreo Mio eae Sis oS is S's winters Sa) nsasv aie wiv Na Ew Bein wis Widwe Wein Baie 
16. Charge to jury ; what erroneous, when evidence is only circumstan- 
tial.—A charge to the jury that the evidence, if true, would author- 
ize them to find that a certain road had been dedicated to the pub- 
lic use, and could notbe lawfully obstructed by any one, under claim 
of title to land, is erroneous, when the proof of dedication is only 
circumstantial. —Sultzner ». The State......... ccc cccceececceceere 
17. Same; weight of evidence.—In a chancery suit, if L.’s answer is 
putin without oath, and supported by his own deposition, it may be 
overturned by the depositions of Q. and one other witness, In 
such a case the answer of L. is entitled to no more weight as 
evidence than the bill.—Guthrie et al. v. Quinn. ........-..------- 
18.. Residence of party to be charged ; what not sufficient evidence of.— 
The name of the place where the bill was signed appearing on it, 
is not alone sufficient evidence of the residence, or post-office, of 
the party to be charged.— Tyson v. Oliver et al...... 2... .2000- ---- 
19. Lost complaint, &c.; when substituted ; on what evidence—If, when 
a cause is called for trial, the summons and complaint are lost, the 
plaintiff will be permitted to substitute them upon the best evi- 
dence that can be adduced, if such evidence is satisfactory to the 
court, of the former existence and contents of the originals.—- Tual- 
RN Rs vince s cencdeincnsvsns ces cnndns nance 


REcorps., 


20. Transcript of record of foreign will.—A will, made by a person 
having his domicil and residence in the State of Texas, which has 
been properly admitted to probate there, may be admitted to pro- 
bate in this State, upon a properly certified transcript of the record 
of the will, and the probate thereof, from the proper court in Texas. 
A eA Tt MOLE, CONN D552 os ass owes asso eens ccess se Ss 

21. Same.—When such will is so admitted to probate in this State, no 
notice of the proceedings is required to be given the widow, or next 
of kin, of testator. The transcript of the record of the probate of 
the will in Texas, properly certified and attested, is all that is 
needed to authorize the probate of the will, in the proper court in 
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VARIANCE. 


22. Count for money had and received ; when certificate of deposit is 
competent evidence under.—In an action founded on a certificate of 
deposit given by the Talladega Company, such certificate is com- 

4 petent evidence under a count for money had and received, and 
under such count may entitle the plaintif to recover, if the certifi- 

cate should be excluded as evidence, because of a variance between 

it and the description of it, in a count framed on the certificate it- 


self.— Talladega Ins. Co. v. Landers....-..---++-- hits: Iie 





ADMISSIONS—DECLARATIONS—-REsS GEST. 





23. Declarations of defendant in attachment; when part of res geste.— 
On a trial of the right of property, the declarations of the defend- 
, ant in attachment, who is in possession of the property levied upon, 
as to the character of his possession, are a part of the res geste, 
and as such should be permitted to go to the jury for what they are 
worth.— McCrae v. Young...---.- a hwersaaialatimraletaierernies siencaeaeat Oe 
24. Estoppel: what will work.—If Q. is about to sell his horse to G., 
; and while the negotiation is pending, he goes to L. and informs 
him about the trade, and asks his advice, and L. tells him that G. 
b is cultivating a crop of corn and cotton on his lands, and that he 
} is entitled to one-half of such crop, and if he trades it is all right, 
and advises Q. to retain a lien on the horse, and then Q. goes back 
to G. and sells his horse to him on credit, and takes his note for the 
price of such horse, and a mortgage on the horse, and on G.’s crop, 
to secure the payment of the note, and the mortgage is properly 
recorded, L., if he does not at the time he is consulted as afore- 
+ said, disclose to Q. his claim upon the crop of G., will not be per- 
mitted aftewards to come in with his claim upon said crop and de- 
feat the claim of Q. under his mortgage ; he is estopped. — Guthrie 
BOE Os: UNNi s aic sonia cnsas connec mioysleicinisiarneiiceeiele welalt ed oleae ORO 
25. What estops the maker of a promissory note from sialon, defence 
against it.—If the maker of a promissory note tells one seeking to 
trade for it, and desirous to know if he has any defense against it, 
that it is ‘‘all right,” he will not be permitted afterwards to dispute 
i the admission, when sued on the note by the person to whom such 
admission was made. This is such an admission as estops the 
maker from denying that the note is “all right,” if the facts upon 
which the subsequent defense is rested, existed at the time of mak- 
ing such admission.—Brooks v. Martin.......... BAO Ot Sis) OU 
26. Same.—Such admission is good agi sinat the maker of the note, if 
it be negotiable, not due, and unprotested, whether it be false or 
1 true, or fraudulent or innocent, if it be so made as to have a ten- 
dency to mislead, or deceive, and does have this effect. —S, C...... 360 
27. Same ; when vendor is estopped from asserting his lien.—A vendor of 
land should not be deprived of his lien for the purchase-money, 
unless declarations made by him were calculated to, and did, mis- 
lead the subsequent purchaser.— Newsome et al. v. Collins......... 
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1. Administrator ; removal of, cause for.—An administrator, who fails 

to make and return an inventory of the estate which he represents, 

as required by law, is subject to removal for such failure.— Oglesby 

EN 66 cpinG hb nenee cbeecn kas sue seen Bini isteries sicisuincrciawie 144 
2. Same.—An administrator who fails to collect the debts of the es- 

tate he represents, as they become due, or collects the same in ille- 

gal and worthless funds, is guilty of a devastavit, and is subject to 

to removal for the same, unless a sufficient excuse is shown for such 

Re i chvkniindnn vinden aw eeeeuebns kadpeebedncennssae ee 144 
3. Administrator, final settlement of ; when void.—The final settlement 

of an administrator, made without the appointment of a guardian 

ad litem, for the minor heirs and distributees, and his acceptance, 

apparent on the records, is void.—Searcey v. Holmes......--...... 608 
4, Administratrix ; when can not be charged, for failure to obtain full 

alleged value of a fluctuating article, like cotton.—An administratrix, 

on a final settlement of her account, can not be charged with the 

full alleged value of an article so fluctuating in price as cotton, 

when it is shown that the failure to obtain such price was without 

fraud, neglect, or carelessness on her part.—Clary and Wife v. San- 
287 
- Administrator ; has no authority to engage in the business of ware- 
house keeper without an order from the proper court —Without an or- 
der of the proper court, an administrator has no authority to en- 
gage in the business of a warehouse keeper. If there is a ware- 
house belonging to the estate, which is not included in the widow’s 
dower, or in the lands exempted in favor of the ‘‘ widow and chil- 
dren” of the deceased, it should be rented out by the administra- 
tor, and the rents brought into the estate as assets, for payment of 
debts and distribution.—Griffin, Adm’r, v. Bland.............000+ 542 
6. Valuable improvements on real property of intestate, made without 

the authority of the proper court; administrator can not charge estate 

for.—An administratrix can not charge the estate of her intestate 

for valuable improvements upon the real property, made without 

authority from the proper court.—Cannon v. Copeland, Adm’r, et 


an 


7. Administrator ; duty of, on petition to declare estate insolvent.—An 
administrator, who applies to have the estate which he represents 
declared insolvent, should file in the office of the probate judge of 
the proper county, in the case of his administration, a report in 
writing, ‘‘that such estate is, to the best of his knowledge and be- 
lief, insolvent.”—Feagan et al., Adm’rs, v. Kendall.........-.--..-- 628 

8. Same.—And with such report, he should also file the three state- 
ments in writing, required by section 2197 of the Revised Code. 
And this report and statements should be accompanied by the ad- 
ministrator’s affidavit, that the same are ‘‘correct, to the best of his 
knowledge, information and belief.”—S. C...........0..eeeeeees 628 

9. Administrator ; duty of.—It is the duty of an administrator to re- 
ceive the assets of the estate, collect the debts owing the estate, 
pay the claims against it, in the order of their preference, and the 
residue, if any, distribute among the persons entitled to it, accord- 
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ing tolaw. Ifan administrator proceeds out of this order, he does 
BOMUMNE POs —O 9 (Os sn 5 Sula niewinivle wieieiintels 0% Aasinetsgheetects Sse Oee 
10. Same.—It is the duty of the administrator to vecmuil as soon as 
he reasonably can, to collect the debts of the deceased. If they are 
lost by his unreasonable delay, he will be responsible for such loss. 
And a debt which could have been collected by due diligence will 
be reckoned as assets, upon an application to have the estate de- 
CIRLOUITINOLV OIG h ie irs o/ais a nfe'a:or0,aro(oisie aisle layavecesiaiewicislarae oes elets . 628 
11. Administrator ; receipt of Confederate money in good faith, against 
what will be no defense.—An executor of a testator, having been sued 
for the recovery of a special legacy, defended on the ground that 
he had sold certain property of his testator for an amount sufficient 
to pay the legacy, but had received payment for it in Confederate 
currency in good faith,—held, that this was no defense against a 
recovery.— Powell et al. v. Knighton, Adim’r.........0.scecccceeees 626 
12. Executor ; when payment of debt due estate to sole legatee, will bar his 
right to recover.—The executor of a will can not recover from the 
payor the amount of a note, the property of the estate, which had 
been paid by such payor, to the sole legatee of the estate during 
life or widowhood, when the estate was not in debt and there was 
no pending administration.—Hannah’s Ex’r v. Lankford’s Adm’r... 163 
13. When administrator and heirs of decedent are proper parties de- 
fendant to bill in chancery.—There is not a misjoinder of parties, 
when the administrator and heirs of a deceased partner are made 
parties defendant to a bill in chancery, for account and contribu- 
tion, by the surviving partner, if the estate of decedent is com- 
posed in part, or whole, of real property.—Cannon v. Copeland, 
Uy Ce 2 | S| |S pualeVensteaelelerecsanete ecieiris ee 





EXECUTION. 
See Lien, 9. 


FRAUD. 


1. Gift by a father to his daughter ; what not a fraud on creditor ante- 
rior to.—The gift by a father to his daughters of the use of two or 
three acres of land, is not a fraud upon his creditor anterior to the 
gift, which will render a bale of cotton made by the children on 
such land, liable to the satisfaction of the father’s debts, unless it 
is shown that he is insolvent, or that it impaired his means of pay- 
ing his debts.—Johnson et al. v. West et al........00- Scrsisieemieieieiecs 689 

2. Fraud of agent on principal : vidence of fraud of the agent on his 
principal, is not admissible against third persons, in the absence of 
proof connecting them with it.—Golding v. Merchant § Co........ 705 

3. Fraud ; when will not be presumed.—An unstamped promissory note 
made since the 30th day of June, 1864, is not void, unless it was 
left unstamped at the time it was made, with the intent to defraud 
the government of its revenue; such fraudulent intent will not be 
presumed, but must be proved, as any other fraud is proved. — Whig- 
ham et al. v. Pickett... .... .s.. 000 Sekebecesdass endleddameancins ae 


49 








770 INDEX. 








GIFT. 


1. Gift by a father to his daughters; what not a fraud on creditor ante- 
rior to.—The gift by a father to his daughters of the use of two or 
three acres of land, is not a fraud upon his creditor anterior to the 
gift, which will render a bale of cotton made by the children on 
such land, liable to the satisfaction of the father’s debts, unless it 
is shown that he is insolvent, or that it impaired his means of pay- 
ing his debts.—Johnson et al. v. West et al............. Beemer 


GUARDIAN—GUARDIAN AD LITEM AND WARD. 


1, Chancery ; when has jurisdiction to compel guardian to make final set- 
tlement, in first instance.—Where the judge of probate, recently 
elected, is disqualified for holding office of such probate judgeship, 
and discharging the duties of same, on accountof disabilities incurred 
by reason of his participation in the late rebellion, chancery will take 
jurisdiction to compel a guardian, who has failed to make and re- 
turn any inventory of his ward’s estate, as required by law, to ac- 
count and make settlement for his ward’s funds, received by him, 
as such guardian.— Hall e al. v. Hall etal....... EI Oe 

2. Guardian ; duty of.—A guardian is a trustee appointed by law, 
and it is his duty to preserve and improve the ward’s estate, and 
GL WEED OTMECRINOU Mid) Oo Soc ccccc cece cs doccce deneeis wes 

3. Guardian ; duty of, when money can not be safely loaned.—It is the 
guardian’s duty to keep his ward’s moneys safely, without charge, 
if he can not loan them out, or re-invest them, under order of the 
proper court.—S. C........... ieeewes se sloss Se ee eae 

4. Demurrer ; whatnot good cause of, to bill in chancery.—An amend- 
ed bill in chancery is not demurrable, because it combines an ap- 
plication to compel a guardian to make a settlement of his gurdian- 
ship, with a prayer for reformation of the guardian's bond, which, 
by mistake, has been made payable to the judge whose term has 
just expired, instead of to the judge just elected and inducted into 
NE A bea DEHROURUREES SERS CRE Ads 565 dbE USE LOD ES Re REED». 

5. Guardian’s bond; when will be reformed.—A guardian’s bond, 
which, by mistake, has been made payable to the judge of probate 
whose term has just expired, instead of to the judge who has been 
elected and inducted into office to succeed him, will be reformed so 
as to make it payable to the proper judge, upon sufficient proof of 
ON iin 05550 wbOe Re bbws KEMEES SOK eee Kdneee 

6. Same ; signatures to, when sufficient.—It is not necessary that the 
guardian’s bond should be signed by him and his securities at the 
same time, or on the same day ; it is sufficient if all sign it before it 
is approved.—S. C................ 

7. Guardian ; when chargeable with the amount of a decree in ward's 
favor.—A guardian, on final settlement, is properly chargeable with 
the amount of a decree, rendered by the probate court in the ward’s 
favor, against the administrator of ward’s father, when such de- 
fendant and securities are solvent and able to pay, or when the 
same could have been collected by due diligence.—Lane v. Mickle. . 

8. Same.—The guardian can not receive from such administrator, in 
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GUARDIAN—ConrtinvEp. 
payment of such decree, the note of third persons, and if he fails 


{ to collect it, have a credit for the same on his final settlement,— 
REG ss aaa ca teva ove aioiGib se /o!e/ icin! eiois's aso ajescisie sinsorsieeciatuiaie: o/eleloinios owe metaea 109 
9. Final settlement of guardianship ; when void.—The final settlement 


of guardianship accounts, made without the acceptance by the 
guardian ad litem of the minor ward, of his appointment as such, 
apparent on the record, is void, and may be annulled by the court, 
on proper application, at a subsequent term,—Laird, Adm’r, v. 

1 20 SE IES Laer ene mane kmcmbaeamateseasaisnceas ae 
10. Gusrdion ad litem ; shia w vill - constitute acceptance of appoint- 
ment.—The presence at the trial, of the person appointed guardian 
ad litem, and his not objecting to the proceedings, is not an accept- 
“ance of the position, although he has been notified of his sppoint- 

Ment — Sh Cesc sss sicsavewewanic je igcomowaseeete. ae 
11. Act approved November 9th, 1861 ; jw on will we excuse guardian 
Srom.—The enactment of the insurrectionary legislature of this 
State, during the late rebellion, purporting to have been approved 
November 9th, 1861, is not such an authority as will excuse a 
guardian who collects his debts due his wards in Confederate 
treasury-notes, and invests the same in Confederate interest-bear- 
ing bonds, from accounting for the debts thus collected, and the 
funds thus invested, if the same be thereby wholly lost.—Hali et al. 

lS EOE aise iecacatwiesee%s Siniemareclncoaleistaaacvecsmion es . 488 
12. i moval of property or person a of minor from one county to aus 
Section 2445, Revised Code, authorizes the removal of the person or 
property of a minor from one county to another, and the appoint- 
ment of a guardian in the county to which the removal is made, 
on ten days’ notice of the application to the former guardian.— Mc- 

Connico, Guardian, v. Stallworth. sisi Siiccomeeetaecen . 389 
13. Suits by guardian for ward. -ietiia 2446 of the Revised ‘Code 
authorizes guardians to sue in their own names for the use of the 
ward, in all cases where the ward has an interest, and the judgment 

enures'to his penene.—— 8) 'C.. osic-sesjsciaccsescesee cosets 15a eas OOO 
14. Same; when will not be excused for imcestinent of ward’s money in 
Confederate bonds or treasury-notes.—A guardian will not be ex- 
cused from accounting for his ward’s money, which was received 
by him, in this State, during the year 1861, in specie or current 
bank notes, and afterwards converted by him, without an order 
of the proper court, into Confederate treasury notes, or Confederate 
interest-bearing bonds, and which estate was thereby finally lost 

and destroyed.—Hall et al. v. Hall et al........ wieieicieisipnleie siavarereine'e 488 


HABEAS CORPUS. 


1. Habeas corpus ; what not sufficient ground to discharge accused, on 
application for, in vacation.—A party in custody, under a defective 
indictment, will not be discharged on habeas corpus, in vacation, 
because of the insufficiency of the indictment.—Ez parte Whitaker. 323 
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J]. Husband; when may be convicted for acts done by the wife.—If the 
wife sells vinous or spirituous liquors without a license, and re- 
ceives pay for the same, in the presence of her husband, and the 
sale is made by his direction and concurrence, he may be convicted 
on acharge of retailing without license, if neither he nor his wife 
have taken out alicense.— Mulvey v. The State...... ....+. cabadns 316 

2. Same.—And the fact that the wife owns and keeps the store, where 
such sale is made, and the husband has no interest in it, and does 
not himself sell the liquor, does not excuse him.—S, @........... 316 

3. Misdemeanor ; general principle as to, committed by wife, in the 
presence of her hushand.—As a general principle, subject to some 
exceptions, if the wife commits a misdemeanor in the presence of + 
her husband, and by his coercion, she can not be convicted, but the 
husband can, for her act.—S. C...... SEONG AN GGA Demis ooo ele 

4. Statutory separate estate ; mortgage of ; can not be entered into by 
husband and wife, for the payment of husband’s debts. —The husband 
and wife can not enter into a mortgage of her statutory separate 
estate, for the purpose of subjecting it to sale, for the payment of 
the husband’s debt ; and if they do, a court of chancery will not 
permit the mortgage to be enforced, by sale of the wife’s separate 
estate, if she objects.— Bibb v. Pope....... Boh atsis code ee ahi Sees TOO 

5. Married woman’s separate estate by contract ; what will not ercate, in 
opposition to her separate estate by statute.—A conveyance, ‘to the 
sole and separate use and behoof” simply, of a married woman, 
made since the Code, does not create in her a separate estate by 
contract, in opposition to her separate estate by statute, especially 
when a large proportion of the purchase-money paid was her statu- 
tory estate.—-Molton etalv. Martin......... peice eninae aes peice 

6. Married woman's separate estate by statuie ; how can not be changed 
by husband and wife.—The husband and wife can not convert the 
wife’s separate estate by statute into her separate estate by contract, 
so as to defeat the law for the protection of the property of married 

eae pomeeines+ Oe 
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PO Sita Ada snen sve newees ..¥asbenwees es 
7. Statutory separate estate ; when lands bought by the husband will be 


treated as part of.—A father, wishing to divide his lands among his 
children, makes a deed of lands to the husband of his married 
daughter, and credits the husband for a part of the purchase- 
money recited in such deed, and takes his note for the balance, 
and the sum thus credited is charged to the daughter as an advance- 
ment of lands on the final settlement ot her father’s estate, who died 
in 1858. On such final settlement of the balance of the purchase 
of said lands, the lands thus obtained will be regarded in equity as 
part of her statutory separate estate, when the transaction com- 
menced onthe 9th day of November, 1846, and the husband so 
recognized it as an investment for her benefit.— Marsh v. Marsh, 
BEG PED vccsvicesscccses seteeeene bubteas Se eee ae 
8. Same.—And if the husband and wife sell the lands thus obtained, 
in manner required by law for the sale of a married woman's separ- 
ate estate, and the husband receives the money paid on such sale, it 
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will be treated in equity as the mii of the sale of the wife’s 
eecceaee Ge 


BEPAPWUS ONbAUC sp) Onis sis cists crelslsiawiaeie \neisis eimmamaasian 


9. Same ; what election wife may have in such case. soda if the husband 


10. 


1 


J 


uses the money thus obtained in the purchase of other lands, and 
takes the title in his own name, in equity, such purchase will be 
held to be a reinvestment of the wife’s separate estate, particularly 
when the husband declares such to have been the purpose of the 
transaction, and the wife may elect to take the land in lieu of her 
money, if she has paid the whole purchase-money, or she may 
have the lands sold and have her money thus invested paid back to 
her on the death of her husband.—S. C...... pialeieieialere civla enciaeiniete's 
0. Statutory separate estate ; trustee of, how accountable for property of 


678 


the wife.—Since the passage of the act of the 13th of February, 
1850, in amendment of the act of the Ist day of March, 1848, for 
the protection of the rights of married women, the husband has 
been made, by law, the trustee of her separate estate, and chancery 
will deal with him in accounting for his wife’s property, just as it 
would with any other trustee, under the limitations and privileges 
fixed by the law creating his office of such trustee.—S. C.......... 678 
1, Statutory separate estate of wife; corpus of, how can not be bound. 
The husband can not bind the wife by a submission to arbitration 
of questions which relate to the corpus of her statutory separate 
estate. Such submission, to bind her, must be in her own name, 
and be made by her.—Sumpley v. Watson et dl......-.2-2-+-- --- 377 
2. Same; when note, although payable to husband, constitutes part of. 
A promissory note for the purchase-money of lands belonging to 
the separate statutory estate of a married woman, which have been 
sold by the husband and wife, is a part of the wife’s separate estate, 
though such note be made payable to the husband ; and the wife, 
by her next friend, may file her bill in chancery, to enforce the ven- 
dor’s lien against such lands, if such note is not paid at maturity, 


Sampley v. Watson et al.....--..--. seeees 


INDICTMENT. 


. Indictment under § 3573 of Revised Code; when defective-—An in- 
dictment under section 3573 of the Revised Code, that does not find 
that the disguise, instrument, arms or other thing, conveyed into a 
county jail, or other lawful place of confinement, with the intent 
to facilitate the escape of prisoners, is useful to aid prisoners to es- 
cape, is detective and insufficient.— Ramsey v. State.......... «+... 404 


2. Same ; judgment on conviction under, when will be arrested.—A judg- 


ment on a conviction, under an indictment, that omits to find that 
the disguise, instrument, arms or other thing, so conveyed into 
jail, &c., is useful to aid prisoners to escape, will be arrested on 
Sattieeisiea) ene 


motion of the accused.—S. C. ....0c.cccccccsese 5 erate ale 


3. Conviction in State case ; what certainly as to time of commission of 
offense, required. —There can be no conviction in a State case, un- 
less it is proven that the offense was committed before the indict- 
ment was found; therefore, if the evidence is indefinite and uncer- 
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INDICTMENT—Continvep. 
tain, and leaves that question in doubt, the court, at the request of 
the defendant, should charge the jury, that unless they are satisfied 
from the evidence, beyond a reasonable doubt, that the offense was 
committed before that time, they must find the defendant not guil- 
ty. The refusal of the court to give such a charge, is an error for 
which the judgment will be reversed.— Armistead v. State.......-. 

4. Copy of indictment and list of jurors, in a capital case; on whom 
served when defendant is in actual confinement; what order is errone- 
ous ; what will cure same.—An order of court, appointing a day for 
the trial of a capital case, when the defendant is in actual custody, 
which directs a copy of the indictment and list of jurors, &c., to 
be served on the defendant, or on his counsel, one entire day before 
the day appointed for the trial, is erroneous ; but such error will be 
cured, notwithstanding said order, if the service was in fact made 
on the defendant.—Robertson v. Stale........ Reese aia eta 

5. Habeas corpus; what not sufficient ground to discharge accused, on 
application for, in vacation.—A party in eustody, under a defective 
indictment, will not be discharged on habeas corpus, in vacation, 
because of the insufficiency of the indictment.—Kr parte Whita- 


6. Jurisdiction ; when prosecution is by statement of solicitor, for misde- 
meanor committed within a quarter of a mile of county line. —Where 
@ prosecution is not by indictment, the fact that the offense, a mis- 
demeanor, was committed in an adjoining county, but within a 
quarter of a mile of the line of the county where the prosecution is 
had, is no reason for the reversal of a conviction. In such a case, 
the jurisdiction is in either county.—Hill v. State.......... e060 


INFANTS. 


See CHaNcery PLEADINGS AND PRACTICE. 
GUARDIAN AND Warp, 8. 


INJUNCTION. 

1, Injunction; what writ will lie—D. sold land to R., and gave 
bond for titles. S. recovered a judgment against D., after the 
contract of sale to R., and did not proceed against D.’s inter- 
est in the land sold to R., until R. had sold to M., and D. had 
made titles to M.,—-held, that D. had no interest in the land subject 
to sale under execution, and that M., by bill in chancery, might 
enjoin 8. from attempting to sell the lands as the property of D.— 
SAMS LEe ALIN. AIM ES TAN 5's ae ins 4d 15 Sin wie a s'niein. 0 010 sso siviees 


INSOLVENT ESTATES. 


1. Claims at law in contra-distinction to equitable claims, against de- 
cedent’s estate ; what subject to.—All claims at law, in contra-distinc- 
tion to equitable claims, against a decedent’s estate, except pre- 
ferred claims, stand upon the same footing, and are all subject to 
be barred by failure to present them to the representative, as re- 
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INSOLVENT ESTATES—Conrtrinvep. 


quired by law, or by the statute of non-claim, upon the insolvency 

of such estate.—Ray v. Thompson, Adm’r...........-.44. Rt ace 434 
2. Insolvency of decedent's estate; lien of judgment, how affected by.— 

By the insolvency of a decedent’s estate, legally ascertained, the 

lien of a judgment created by law against such estate, is dissolved. 

BO: cksntiacswensase Peer ee Tera Terr ory eer rr pointcut ae 
3. Same.—The effect of a decree of insolvency, in such a case, is to 

transfer to the courtof probate the exclusive jurisdiction of all 

claims against such estate, and upon final settlement of such in- 

solvent estate, the court has full power to adjust them, when they 





are merely demands at law.—S. C............. Te TT 
4. Same ; bill in chancery after insolvency, to enforce lien of judgment 

at law, devoid of equity.—A bill in chancery, filed to enforce the 

lien of a judgment at law merely, after the death of the defendant 

therein and the insolvency of his estate, is devoid of equity.—S. C. 434 
5. Estate; when can not be declared insolvent.—An estate can not be 

declared insolvent, so long as the available assets are greater in 

amount than the unpaid outstanding claims against the estate.— 

Feagan et al, Adm’rs, v. Kendall........--- Re Se ere une Gee 
6. Refusal to declare insolvent ; when no bar to second application—The 

judgment on one application to have an estate declared insolvent, 

is no bar to a. second application upon a different state of facts,— 

“ofa, OFA Bo eee Ie ICES GTS eC IE sieiareiaieysthisaevarelcsounisisiorsionaretsiererarcleisi st ee 


JUDGMENT. 


1. Judgment ; when erroneous charge will not reverse.—A judgment will 
not be reversed for an erroneous charge of the court to the jury, if 
the appellant is not thereby injured.— Hill v. The State...... Seinen OOO 
2. Judgment or conviction for felony ; what it should show.—A judg- 
ment or conviction for arson, which does not show that the defend- 
ants are severally asked by the court, before sentence, if they have 
anything to say why sentence should not be awarded against them, 
is erroneous.—Crim et al. v. The Stale............. Mow stelercsene Oe 
3. Conviction for felony; prisoner should be asked why judgment should 
not be pronounced on him; failure to do so, error.—When a party is 
convicted of a felony, it is error for the prisoner not to be asked, 
before sentence is pronounced, why the judgment, awarded by law, 
should not be pronounced upon him ; and particularly, when he is 
not attended in court by his counsel.—Perry v. The State ........ 21 
4. Judgment; what it should show.—In a criminal case, the judgment 
should show that the jury were properly sworn, as required by law. 
Se eee See ate ce sparererole, fe maser SaseeSeccaee kato ee ae 
5. Special vevdict ; what too defective to authorize any judgment to be 
rendered on it.—On a trial for the offense of obtaining money by 
false pretenses, a verdict in the following words : ‘* We, the jury, 
find the defendant guilty of obtaining money under false pretense, 
to the amount of $500,” is a special, and not a general verdict, and 
too defective to authorize any judgment to be rendered on it.—Clay 
9 PR BI. vi inn snvaee danene cones ences secencsiindes cegeeens ae 
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JUDGMENT—Conrinvep. 

6. When plaintiff entitled to judgment, non obstante veredicto.—If,on an 
irregular trial, on an immaterial issue, in a contest over money paid 
into court under section 2450 of the Revised Code, the verdict 
should be against the plaintiff, the claimant will not be entitled to 
the money so deposited, but the plaintiff will be entitled to a judg- 
ment non obstante veredicto.—Johnson v. Maxey, use, te. nitewie 

7. Judgment. on conviction under section 3573, Revised Colle; w shen will 
be arrested.—A judgment on conviction, under an indictment, that 
omits to find that the disguise, instrument, arms or other thing, so 
conveyed into jail, &c., is useful to aid prisoners to escape, will be 
arrested on motion of the accused.— Ramsey v. The State......... 

8. Descriptiou of different offense in recognizance, from that in indict- 
ment, as affecting validity of judgment against sureties.—If the in- 
dictment is for the crime of burglary, a recognizance to answer to 
an indictment for perjury, will not warrant a judgment against the 
sureties for the failure of their principal to appear and answer to 
an indictment for burglary; such a case is not within the influence 
of section 4225 of the Revised Code. It is not the misdescription 
of an offense, but the description of an altogether different offense. 
Sureties, in such a case, have the right to staud upon the terms of 
their contract.— Nat Gray v. The State..............00.ceees arora 

9. a of courts under provisional government ; what gave validity 

o.—The 15th ordinance of the convention of this State, in the 
year 1867, declares, that all the official acts of public officers in this 
State, under the United States military authority, during the exist- 
ence of the present provisional government, shall have the same 
force and validity, as if the same had been done in due course of 
law. This ordinance gave validity to the judgments of the court, 
under said provisional government.—Powell, Guardian, v. Boon J: 
DMD ones Sb sie sie sis ne ssw en oo hs ee ae Sak. Sean cs 


JUDGMENT BY DEFAULT. 


1. Judgment by default ; when can not be rendered.—It is error to ren- 
der judgment by default, when the defendant, though notin prop- 
er time, has appeared by leave of court and filed his pleas.— Rhodes, 
Adm’r, v. McFarland, Adm’r..... OSS ae ulna ae reat mea Gon ate lets 

2. Attachment; judgment by default, when can not be taken —In an ac- 
tion of debt on a promissory note, the court can not render judg- 
ment by default at the first term after the service of the attachment. 
Revised Code, §§ 2660, 2661, 2993.—Standifer v. Toney, Grantland 


f ieee se aa asnice caus heb oo cesses vTEeLEYTe rt Pee ee eee ecce 


JUDICIAL NOTICE. 


1. Judicial notice ; of what courts will take. —The courts will take judi- 
cial notice of the terms of the courts of this State, when they be- 
gin and when they end, and the days of the week upon which any 
particular day of the month may fall.—£x parte Vincent.......... 

2. Emancipation of slaves ; courts will notice judicially —The emancipa- 
tion of slaves in this State is a fact which will be judicially noticed by 


. 521 


405 


41 


459 


95 


402 





INDEX. 777 





JUDICIAL NOTICE—Continvep, 
the courts, and it must be referred to some particular date. It was 
effected by the nation, and not by the State. The only national act 
that decreed it, was the proclamation of the president, of the Ist of 
January, 1863. The struggle afterwards was merely an effort to 
prevent the prociamation from being carried into effect, and the 
total failure of the struggle, refers emancipation back to that date. 
Morgan, Adm’r, v. Nelson, Adm’r..........0cc00 Dateien ea meeeiad 

JURY. 

1. Jury ; province of, on a conviction for murder.—If a party is con- 
victed of murder in the second degree, it is the duty of the jury, 
and not of the court, to determine, by their verdict, the extent of 
the punishment, as well as its character.—Edgarv. The State...... 

2. Discharge of jury; when irregular and forbidden, and tantamount to 
an acquittal.—The discharge of a jury in a case of felony, without 
the consent of the accused, for the reason that all the business of 
the term except the case on trial is finished, and the jurors are dis- 
charged, and because the jury think it is not possible for them to 
agree on a verdict, is irregular and forbidden by law. If the pre- 
siding judge so discharges a jury, before the end of the term, it is 
tantamount to an acquittal, and on motion of the defendant, he 
should be discharged.— Ex parte Vincent............2ccecceceeees 

3. Section 3601 of the Revised Code; province of the jury whine Aha 
der section 3661 of the Revised Code, the jury must determine not 
only the character of the punishment, but also its extent.— Weath- 
70rd ©. The Niale.. 2-35. .<5- Eb wea nahe maida awa EG ep amge cers 

4. Jury; province of.—It is the province of the jury to determine the 
facts which constitute adverse possession, under appropriate in- 
atructions trom tie court. — 5.6. 22 cece cceddctceds sccseetscea ee 

5. Value of United States legal tender notes; how, and by whom, to be 
ascertained.—The value of such United States legal tender notes is 
to be ascertained by the chancellor, in equity, and by the jury, at 
law, as any other facts of the case, upon proper proof; and the 
amount in dollars in legal tender notes, should be named in the 
judgment or decree.— Holt et al. v. Given et al.......... rome lasieaers 

6. Agent, powers and extent of ; by whom determined.—The sufficiency 
of the evidence to establish the extent of the agent’s powers, is a 
question for the jury, under appropriate instructions from the 
court.— (Golding v. Merchant & Co........ sSeSina Saree eres aieeeaiee oe 


LIENS. 

1. Liens of judgments, §c., given by enactment of 10th of December, 
1861 ; how far repealed by adoption of the Revised Code.—The liens 
of judgments, decrees, and forfeited bonds, given by the enactment 
of December, 1861, are repealed by the adoption of the Revised 
Code, except so far as the same are preserved and re-enacted in this 
Code.—Ray v. Thompson, AdM’’......0eceee scenes pisia ye loreaieerneieie 

2. Lien of judgment defined ; how may be taken away.—The lien of a 
judgment is a qualified right, given by law, and it may be taken 
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LIENS—Continvep. 
away by law ; and when the law is repealed, upon which the lien 
depends, the lien is destroyed by the repeal, unless excepted out 
ME MN Sane a beeeke owen Mesesessahne Pap eoehe sewer oeeosecss 
3. Insolvency of decedent’s estate ; lienof judgment, how affected by.— 
By the insolvency of a decedent’s estate, legally ascertained, the 
lien of a judgment created by law against such estate, is dissolved. 
Pees bien oxvnskehenan wines Sauneea sense se aoe, Dota ioe 
4. Same; bill in chancery after insolvency, to enforce lien of judgment 
at law, devoid of equity.—A bill in chancery, filed to enforce the lien 
of a judgment at law merely, after the death of the defendant there- 
in and the insolvency of his estate, is devoid of equity.—S. C..... 
5. Land subject to lien of judgment, sold in parcels to different purchas- 
ers, at different times; in what order liable for satisfaction of judg- 
ment; towhat property judgment creditor may be compelled to resort. 
Where lands subject to the lien of a judgment have been sold by 
the owner, at different times to different persons, the judgment 
creditor may be compelled in equity to resort, first, to the other 
property of the defendant, and then to the portions sold, in the 
inverse order of their alienation.—Melfe and Wife v. Bibb et al.... 
6. Attorney's fees ; when not a lien on judgment. —Fees of attorneys for 
services rendered, in enforcing the payment, on a decree in the 
probate court, on a guardian’s final settlement, under the circum- 
stances of this case, are not a lien on such decree in that court, 
when the money paid was not paid to them.—McCaa § Foster v. 
SMe rer ear nes cee pcikewws os seasncbcec ccc ces "rSe tie aes 
7. Vendor's lien ; what sufficient to charge purchaser with notice of.—A 
bond for titles only, held by the vendee of land, is sufficient to 
charge the purchaser from him with notice of the vendor’s lien for 
the unpaid purchase-money.— Newsome et al. v. Collins. ........... 
8. Same ; when vendor may be deprived of.—A vendor of land should 
not he deprived of his lien for the purchase-money, unless declara- 
tions made by him, were calculated to, and did, mislead the subse- 
quent purchaser.—S. C............. SO Se iaaeueteeee os Be 
9. Proceeds of sale under executions ; how divided when liens are equal. 
When the money made under executions, the liens of which are 
equal, is insufficient to satisfy them, it must be applied equally to 
the several executions, without regard to their amount; and in 
case of a surplus,after the payment of one or more, the balance 
must be equally applied to the unsatisfied executions.—Jones v. 
ei cla wok N Ge nias oh SRK ONAAEREDA GC DEEA A Ad OAD Seas 


LOST RECORDS. 


1. Lost records ; substitution, notice of, what sufficient.—The notice of 
a motion to substitute a lost record, under the act approved Janu- 
ary 18th, 1866, is sufficient, if issued from the court in which the 
motion for substitution is to be made ; it is not necessary that affi- 
davits should accompany the notice.—Pruit et al. v. Pruit et al., 


NT Meakin konskstss< Winkeeecebes (eaeeeeeee Sipene iv de<'s% © 
2. Same; who may join in.—Any number of parties interested in 
having the substitution made, may join in the notice.—S. C...... 
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LOST RECORDS—Conrinvep. 

3. Lost complaint, &c. ; when substituted ; on what evidence.—If when 
a cause is called for trial, the summons and complaint are lost, the 
plaintiff will be permitted to substitute them upon the best evi- 
dence that can be adduced, if such evidence is satisfactory to the 
court, of the former existence and contents of the originals. — Tal- 
ladega Insurance Company V. Landers ..ccce.ccccecsvccccccccccees 


MANDAMUS 


1. Mandamus ; when lies. —Mandamus is the proper remedy to compel 
the probate judge to approve a tax collector’s bond.—State ex rel v. 
TG, SURGE. cu4 cslsies «is nbc sea cneee a icaem a eteistiesie FOC ‘ 

2. Same.—A mandamus w il not be issued to set aside an order dis- 
missing a suit, under military orders 3, 7, and 45, brought against 
a military officer, for an act done in the discharge of his duties as 
such officer ; said orders are peremptory, and require such suits to 
be at once dismissed.— Ex parte Williams.....0 11.6. .ce cece eens 

3. Same.—A mandamus is the proper remedy to compel the auditor 
te issue his warrant on the treasurer, for the payment of the 
salary of public ofticers.—Reynolds, Auditor, v. Taylor.......-- Bd 

4. Same.—Mandamus lies to compel a change of venue in a criminal 
CONC — lit AFI ORAEE S65. n o/s cis'sisslsnueee scenes seiseseneecapes 

5. Same.—Mandamus lies before final trial, to compel the cireuit 
court to vacate and set aside an order setting aside and vacating 
a judgment and granting a new trial.—Broyles v. Maddox.... 

6. Same.—The jurisdiction of the supreme court to issue ‘‘ writs of 
mandamus,” is revisory, and can only be exercised when it is 
necessary to give ita general superintendence and control of infe- 
rior jurisdictions. This necessity can not be said to exist when 
there is any othercourt or judge in the State, who has the power to 
issue such writs.—Lx parte Henderson..... 0... ecceeeeeeeeees Bree 


MARRIAGE. 


1. Marriage valid ; whatisin this State. —A marriage good at the com- 
mon law, is a valid marriage in the State.—Campbell’s Adm’r and 


Heirs v. Gullatt...... {eae Beatin wet ee ee eT 


MORTGAGE. 

Mortgage; what may be enforced in equity.—Mortgage, such as the 
one in the case of Guthrie et al. v. Quinn, may be enforced in equi- 
ty.—Guthrie et al. v. Quinn. ...-22.---- nisiae amin asia atacareres Benes 

NON-CLAIM. 
See Estates oF DECEDENTS. 
NOTICE. 


1. Lost records ; substitution of, notice of what suficient.—The notice 
of a motion to substitute a lost record, under the act approved 
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NOTICE—Continvep. 
January 18th, 1866, is sufficient, if issued from the court in which | 
the motion for substitution is tobe made ; it is not necessary for 


it to accompany the notice.— Pruit et al. v. Pruit et al. Adm’r...--. 73 
2. Same; who may join in.—Any number of parties interested in 
having the substitution made, may join in the notice.—S. C...... ~ te 


3. Security for costs; requirement of. what notice must be given non-resi- 
dent plaintiff.—In cases where the probate court may require security 
for costs, of non-resident plaintiffs, thirty days’ notice should be 
given, as required by § 3338, Revised Code.—Laird v. Reese, Adm’r. 148 

4, Notice by common carrier to consignee ; what required ; to whom 
given.—A railroad company that undertakes to carry goods over its 
road, and forward them to a place beyond the termination of its line 
of transportation, is bound to deliver the goods to the consignee, 
with notice of the ultimate destination and ownership of such goods. 
The notice must be given by some agent or servant of the company, 
specially charged with that duty, and in a reasonable time after the 
goods have reached the point of re-shipment, from which they are 
to be forwarded. In such a case, notice to one member of the firm, 
who are consignees, is sufficient; it need not be given to each 
member of the firm.— Butt § Foster v. Selma & Meridian R. R. Co. 385 

5. Probate of foreign will ; no notice requisite. —When such will is so 
admitted to probate in this State, no notice of the proceedings is re- 
quired to be given the widow, or next of kin, of testator. The 
transcript of the record of the probate of the will in 'Texas, prop- 
erly certified and attested, is all that is needed to authorize the 
ame of the will, in the proper court in this State.— Ward, Adm’r, 

); Oates, AAMT. 0.2.20 FPR sts Set ewe tee aise leis St ee cists eis eiesens eel: 515, 

6. none by posting. —W han re notice of a final settlement is given by 
posting only, the reason why that method is resorted to should be 

shown.—Searcey v. Holmes et al., Adm’rs....-- Meetcesraesec on eews si 608: 

7. Notice; what sufficient to charge purchaser with, as to vendor's lien. 

A bond for titles only, held by the vendee of land, is sufficient to 
charge the purchaser from him with notice of the vendor’s lien for 
the unpaid purchase-money.—.\ewsome et al. v. Collins. .......... 656 

NUISANCE. 

1. Nuisance, abatement of ; when court of chancery will not interfere. 
Chancery will not interfere to prevent the removal of a nuisance 
under the act incorporating the city of Selma, unless it appears 
that the complainant’s right is illegally assailed or threatened. with 
an irreparable injury, and there is no sufficient remedy at law.— 
IRC IN. CREM MOI SHON so ars Sos. S.c aise oth B.S 9e 10'S 6 Bisley si s\aye(o 016! 04s 398 

2. Nuisances; what are.—Tenements consisting of two old and in- 
trinsically valueless houses, on a lot in an improving and flourish- 
ing part of said city, which are filthy, and crowded with filthy ten- 
ants, and which had been occupied by patients affected with the 
small-pox, and which had also been condemned as a nuisance by 
the board of health of said city of Selma, are a nuisance, under the 


provisions of said act, and may be removed by the city authorities. 
Moles issielecieiner are 


Se he een TO yf eT on nae 
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OVERRULED CASES, 


1. Ex parie Banks, (28 Ala. 28,) overruled by Ex parte Chase........ 
No cases are put under this head except those directly overruled, by 
name, in the opinions of the court. For opinions modifying or 
changing former decisions, see Chisholm, Comptroller, v. Coleman.. 
See, also, Ilerbert & Gessler v. Haston....-...---- Digiekc wencete eres 


OFFICE—OFFICER. 


1. Quo warranto; when writ does not lie. —A person claiming to hold 
the office of probate judge, if eligible to hold such office at the time 
of his election, and legally elected and duly inducted into office, 
can not be removed from office on writ of quo warranto.—State, ex 
DNase AETV cir a a wove Pu caiel bceln eso G/aleora aie sinter sueias ale ardvaleteavaiaielersreree 

2. Same; remedy for impeachable offense.—But if such person has 
committed an impeachable offense, he must be impeached before 
the Senate. Andif there shall be ‘‘any willful neglect of duty, 
or other reasonable cause, which shall not bea sufficient ground 
of impeachment,” he must be removed by the Governor, ‘‘on the 
address of two-thirds of each house of the general assembly.”— 
BIO ecpinis ore en seus ais Biestes/O1k sin 

3. Office; failure to do whal does aia ipso facto itil _The Sablon of 
an officer, required by law to give an official bond, to file an approved 
bond within the time prescribed by law, does not, ipso facto, vacate 


the office: —Slate,e0: rel, 0. TE Ys... .6 02's cisisiss s.0is wns yeteiosiptisieresas 
4, Judge of circuit court of State of Alabama, elected before the act of 
secession ; what forfeits and vacates office of —A judge of the circuit 
court of the State of Alabama, elected before the act of secession, 
who, after that act, enters the military service, and takes an office 
in the armies of the Confederate States, and receives the pay there- 
of, thereby vacates his office of judge, &c., as aforesaid, and as there 
could not be, therefore, there was no necessity that there should 
be, any judicial proceeding to try and determine the act of forfeiture 
and vacancy.—Chisholm, Compt’r, v. Coleman.... 0.0.00. ceeeeees 
Salary of public officer; when annual approprittion not necessary 
to authorize payment of.- -If the salary of a public officer is fixed, 
and the times of payment prescribed by law, no special annual ap- 
propriation is necessary to authorize the auditor to issue his war- 


a 


rant for its payment.—Meynolds, Auditor, v. Taylor... 2... cece eee 
6. Officers; acts of under provisional government, binding and obliga- 
tory upon the people—The government instituted in this State in 
1865, by the President of the United States, under Provisional Goy- 
ernor Parsons, although an illegal government, was not so utterly 
void as to render its acts and the acts of its officers nullities. It 
was a government that came into power under color of right, and 
recognized the constitution and laws of the United States as the 
supreme law of the land; therefore, its acts and the acts of its offi- 
cers, as to the people, are to be held valid and obligatory. For 
these reasons a grand jury, empanneled by a court held under that 
government, is not to be declared an illegal body, and indictments 
found by it void.— Armistead v. The State........ Lgl o sth wamnes 
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OFFICE—Conrinvep. 

7. Same.—The government inaugurated in this State by Governor 
Parsons, after the suppression of the rebellion, under the commis- 
sion and authority of the President of the United States, although 
said government was declared afterwards to be an illegal govern- 
ment by congress, in the acts commonly known as the Reconstruc- 
tion Acts; yet, as said act does not declare said government to be 
void, but permitted it to be continued as a provisional government, 
by the military commander of the district, of which this State 
formed a part, and was so continued by said commander, thereby 
said government became a legal provisional government ; and its 
acts, and the acts of its officers, are legal and obligatory upon the 
people of said State. The fact that the judges of the courts of said 
provisional government, or any of them, may have been embraced 
in the class of persons declared by the 15th amendment to the con- 
stitution of the United States to be incompetent to hold any office, 
&c., may have been a good reason for their removal, yet, as long as 
they are permitted to hold their offices, their judgments were valid, 
as to the parties themselves, third persons, and the public.— Pow- 
ot, Guardian, ©. Boon & Booth... ....c6scccscvscessecce tienes TF 








PARTNERSHIP. 





1. Surviving partner, right of, to account with estate of deceased part- 
ner ; when barred by statute of limitations, or of non-claim.—The 
right of surviving partner to an account in chancery, with estate of 
deceased partner, is not barred by the statute of non-claim, or of 
limitations, if one of the items of his account of the settlement of 
the partnership is within the period of limitations.—Cannon v. 
Lye Be Et Seat wee oes anaes TT EE TM 


PAYMENT. 


1. Payment of note due estate, to sole legatce ; when will bar executor’s 
right to recover.—The executor of a will can not recover from the 
payor, the amount of a note, the property of the estate, which had 
been previously paid by such payor to the sole legatee of the es- 





1 tate, during life or widowhood, when the estate was not in debt, 
i and there was no pending administration.— Hannah's Ex'r v. Lang- 
VOTE MOR TOE. 5c vo cicissocswssces 3% S eeeeeereceeee is _ 


2. Promissory note for dollars, ‘payable in g sets or ne equivalent ;’ 
how may be discharged.—A promissory note for so many dollars, 


; payable ‘in gold or its equivalent,” may be discharged by a payment 
R in gold, or by a payment of so many dollars in ‘‘ United States 
notes” issued by the secretary of the treasury of the United States, 


under the act of congress of February 26, 1862, (commonly called 
the ‘‘ Legal Tender Act,”) and which are made by said acta legal 
tender in payment of debts, as are equal in value to the number of 
dollars named in the note, in gold.— Holt et al. v. Given § Co. et al. 612 
3. Promissory note for dollars, since passage of legal tender act; how 
may be discharged.—A promissory note, payable in dollars, made 
since the passage of the legal tender law, without describing the 


sean diiirmente ata ani ee 
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PAYMENT—Conrinvep. 


kind of dollars, may be discharged in legal tender notes of the 
4 United States:-—§). Conse. cccee cevecee dpabiawennea loaner eeeeeeen Ole 
4, Payment in Confederate money ; receipt of, in good faith, what will 
not excuse.—An executor of a testator having been sued for the re- 
covery of a special legacy, defended on the ground that he had sold 
certain property of his testator for an amount sufficient to pay the 
legacy, but had received payment for it in Confederate currency in 
good faith, —held, that this was no defense against a recovery.— Pow- 
OH Cal. 0. Rmighe, AGW. 60060 sccsccssvivccess 1h nieaeaeaes. Se 
5. Payment of salary of public officer ; when annual appropriation not 
necessary for. —If the salary of a public officer is fixed, and the 





times of payment prescribed by law, no special annual appropria- 
tion is necessary to authorize the auditor to issue his warrant for 
its payment.—Reynolds, Auditor, v. Taylor... 1.0. ..cececeeeeeeeee 420 


PLEADINGS AND PRACTICE. 


See Error AND APPEAL, under head of Practice. 


QUO WARRANTO. 


1. Quo warranto ; when writ does not lie.—A person claiming to hold 
the office of probate judge, if eligible to hold such office at the 
time of his election, and legally elected and duly inducted into 
office, can not be removed from office on writ of quo warranto.— 
The State ex rel. v. Gardner....... biked Vektes Uebaewleepeaneaeeees as ee 


RAIL ROADS. 


1. Rail road director ; summons and complaint against railroad com- 
pany, on whom may not be served.—A director of a railroad company 
is not such a head or managing agent thereof, as upon whom a sum- 
mons and complaint may be served.—Ala. § Tenn. R. R. R. Co. v. 
TEWPRS; DICTADOUUE CO sosck oh bciasccednesiewd si ice veya ea alate neers «s« 169 
2. Common carriers ; rail road companies liable as.—The rail road com- 
panies of this State are common carriers, and they are liable to the 
strictest accountability for all losses occasioned by their neglect to 
discharge the duties attached by law, to the trust of common car- 
riers.—Selma & Meridian R. R. Co. v. Butts § Foster..........-.. 385 
2. Same; duty of rail road company, forwarding goods to destination, 
beyond its lerminus.—A rail road company that undertakes to carry 
goods over its road, and forward them to a place beyond the termi- 
nation of its line of transportation, is bound to deliver the goods 
to the consignee, with notice of the ultimate destination and own- 
ership of such goods.—S, C..........ccceece cee eeees seencepedan ee 
4. Same ; notice to consignee, how given.—The notice must be given by 
some agent or servant of the company, specially charged with that 
duty, andina reasonable time after the goods have reached the point 
of re-shipment, from which they are to be forwarded. In such a 
case, notice to one member of the firm, who are consignees, is suffi- 
cient ; it need not be given to each member of the firm.—S. C.... 385 





i 
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RAIL ROADS—Contrnvep. 


5. Judgment nisi against corporation; when can not be sustained.—A 
judgment nisi in proceedings by garnishment against a rail road 
company, and ajudgment final thereon against such company, can 
not be sustained, unless they showin the record of such judg- 
ments, that the court had satisfactory evidence that the person up- 
on whom such garnishment and notice of the judgment nisi were 
served, was president of such rail road company at the time of such 
service, when there is no appearance on behalf of said company.— 
BO TR RO ae OE | rr er 

6. Garnishment, service of ; what insufficient to authorize judgment nisi. 
The service of a garnishment against a rail road company, returned 
in these words: ‘‘Served on the Montgomery & Eufaula Rail Road 
Company, the garnishee, by leaving a copy of the garnishment 
with Lewis Owen, president of said road,” is insufficient to author- 
ize a judgment nisi on failure to answer, against said company, at 
the time of said service, if there is no appearance for said company; 
and this proof must be made a part of the record of the judgment. 

7. Same; what insufficient to sustain judgment final.—The, service of 
notice of such judgment nisi, in these words : ‘‘Executed by leav- 
ing a copy of the within with Lewis Owen, president of the Mont- 
gomery & Eufaula Rail Road Company, this 4th day of May, 1808,” 
is insufficient to sustain a judgment final on said judgment nisi, on 
failure to answer, without proof that Owen was such president, at 
the date of such service.—S. C, 


REVENUE LAW. 


1. State revenue laws ; evading, or attempting to evade, compliance with ; 
what does not constitute offiense of.—The mere omission of a tax- 
payer to meet the assessor at the time and place designated in the 
assessor’s notice, and to render to him, in writing, a list of the 

items upon which he is liable to be taxed, does not constitute the 

offense of evading, or attempting to evade, a compliance with the 
revenue laws of the State.— Smith v. The Stale........---....+4.: 

2. Same ; what constitutes the offense. —To constitute the ofense of an 
evasion, or an attempt to evade a compliance with the revenue laws 
of this State, under § 570 of the Revised Code, the evasion, or the 
attempt to evade, must be intentional and willful ; the intent may 
be proved by the conduct of the party, and by circumstantial or 
other evidence, without direct proof of the fact.—S.C .... ...... 

3. Same; tax assessor, duties of, under \ 478 of the Revised Code.— 
Where tax-payers fail to meet the assessor, at the time and place 
designated in his notice, § 478 provides what is to be done in such 
cases, ‘The assessor must make his demand in person, or by his 
deputy, on such delinquent tax-payers, wherever he may find them, 
A notice in writing may be left at the residence of each such delin- 
quent ; and then each delinquent must become active on his part, 
and make a return to the assessor of a list of his taxable property, 
before the first day of June following, at the assessor’s office, or 
wherever he may be found ; and if the delinquent fails to do so, 
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344 
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REVENUE LAW—Continvep. 


without some reasonable excuse for such failure, then he will be 
guilty of the offense of evading, or attempting to evade, a compli- 
ance with the revenue laws, and may be proceeded against, and 
punished accordingly.—S. C.............. eT ee 
4. Same ; on trial of indictment for, what not proof of notice vomited 
by § 476.—On a trial for this offense, the notice required to be 
given by assessor, by § 476 of the Revised Code, is not sufficiently 
proved, by a statement made by the assessor, as a witness, that he 
had posted and published the notices required of him by law, stat- 
ing the times and places at which he would attend to assess the 
taxes ; the facts which constitute the notice must be stated, and 
not merely that the notice was given according to law.—S. C..... 344 
5. ‘* Duty of tonnage ;” what tax is not within meaning of the 3d part of 
section 10, article 1, of the constitution of the United States.—The 
tax to be assessed and collected by the 12th part of section two of 
the revenue law of this State, at the rate of one dollar per ton, of 
the registered tonnage of such steam-boats, &c., is nota “ duty of 
tonnage,” within the meaning of said words, as used in the third 
part of section 10, article 1, of the constitution of the United States. 
Lott, Tax Collector, v. Mobile AVOUIO OO .ts a\sia's sn sie seis sie sie ciaee OE 
6. Ordinance of convention, passed at Huntsville, on the 2d of August, 
1819; what not in conflict with.—Nor is that part of said revenue law 
in conflict with the ordinance of the convention of this State, 
passed at Huntsville, on the 2d day of August, in the year 1819, 
which declares “that all navigable waters within this State, shall 
forever remain public highways, free to the citizens of this State, 
and of the United States, without any tax, duty, impost, or toll 
therefor, imposed by this State.’—Jott, Tax Collector, v. Mobile 
AFG OO® secwicesc ashe voraious lg rateueser oie! aiol eccistovelaservreinve, sieisloet ets ie\ereee Resin OFS 
7. “ Act to establish revenue laws for the State ef Alabama,” enews 
December 31st, 1868 ; § 136 of, what laws not repealed by.—Section 
136 of the revenue law, entitled “ An act to establish revenue laws 
for the State of Alabama,” approved December 31st, 1868, does not 
repeal the laws incorporating and establishing the Mobile board of 
commissioners of the public schools in the county of Mobile.— 
Horton, Judge of Probate, v. Mobile School Commissioners........- 598 
8. Revenue law, § 136 of ; the words ‘‘ municipal purposes” construed.— 
The words ‘‘ municipal purposes,” in said section of said act, are 
not words of any definite, technical import, and they may be so 
construed as to apply to a corporation established to carry on the 
business of a public free school, and to raise funds for its support. 
MiGs wosweeweaee eae sae TT CeCe eT TT 
9. What not repealed by § 136 ofe revenue law.—Section 3618 of the 
Revised Code, and § 76 of the Penal Code, are not repealed by 
§ 136 of the revenue law.— Mulvey v. The State .......ee--0 eeenee 316 
10. ‘* An act to establish a Mutual Aid Association, and to raise funds 
Sor the common school system of Alabama,” approved 10th October, 
1868 ; what may operate as, admitting it to be void, as an act of in- 


50 
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REVENUE LAW—Conrtinvep. 
corporation.—The act of the 10th of October, 1868, entitled “An 
act to establish a mutual aid association, and to raise funds for the 
common school system of Alabama,” if it is admitted that it creates 
a corporation, and in violation of the Ist section of article XIII of 
the constitution, and is, therefore, void as an act of incorporation ; 
yet it may operate as a legislative authority, within the purview 
and meaning of § 3616 of the Revised Code, and may authorize the 
parties named iu said act to do what the language of said act au- 
thorizes them to do ; that is, to set up and carry on a lottery in 
this State.—Brent v. The State......... er eer ee (see erescebe Oe 





SALES. 


1. Contract ; what is evidence of a sale and not of agreement to sell. 
A contract in these words : ‘‘ Know all men by these presents, that 
Thave this day sold to Edward B. Young, ten bales of cotton, mid- 
dling quality, to weigh six hundred pounds each: and I further 
acknowledge that I have this day received dollars as a part 
payment for said ten bales of cotton ; and it is understood that 
I am to keep the cotton, and to deliver the cotton when called for 
by said Young, and the balance then to be settled between us,” is 
evidence of an actual bargain and sale of said cotton, and not a 
mere agreement to sell, if the cotton isin existence at the time of 
such sale.—McCrae v. Young........--- EeLE RE Reh cadeaceeer cs Saw 

2. Cotton ; 


bales of cotton unginned, which, at the time of the sale, is in pos- 


when sale becomes complete without delivery.—A sale of ten 


session of the vendor, becomes complete, upon the full payment of 

all the price by the purchaser, though the same may not have been 

actually delivered, if the parties intended it as a sale, and treated it 

Reet eee Seo rs oki. -cinaisissies Seo ees cee nico ciseeeseeess Gee 
3. Trustee's sale ; regularity and validity of purchase under, who can 

not question. —The regularity and validity of a trustee’s sale, and of 

the purchase under it, can not be questioned by a stranger to the 


deed.— Marston v. Rowe et al....ccccoe eccsccccecs ee ee 


SHERIFF. 


1. Sheriff ; action on the case, when will not lie against.—L., the sheriff, 
having an execution in his hands against S., levied on, advertised, 
and sold certain described lands, which were not the property of S., 
and afterwards, finding out his mistake, made a conveyance of S.’s 
lands to the purchaser, ante-dated it as of the date of the sale, 
whereby S. was evicted from his lands,—held, that action on the 
case would not lie against L., the sheriff.— Speller v. Lee........-. 381 


SLAVES—SLAVERY. 


See EMANCIPATION. 
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STAMP ACT. 


1. Premissory note; what can not be stamped in open court, and thus 
A promissory note made since the 30th day of 





read as evidence. 
June, 1864, is not provided for in the act of that date, and can not 
be stamped in open court, and thus stamped and read in evidence, 
EGMONT CEOs PAOKOUE 5, «5:0 :ci0cs els oiaa ¥ Seid as eatin sie ait iciclacuetetetense 140 
2. Same ; when void.—But such note is not void, unless it was left 
unstunped at the time it was made, with the intent to defraud the 
government of its revenue ; such fraudulent intent will not be pre- 
sumed, but must be proved, as any other fraud is proved.—¥S. C... 140 
3. Same; how made available as evidence.—Such note may be made 
available as evidence, by having it stamped by the collector of the 
revenue of the proper district, under section 158 of said act.— 
NAS ¢ See biog owas ociciccisinc ous swaccdiasswiaws zs wasn amet Saeee 140 


TAXES. 

1. ‘Duty of tonnage;” what tax is not within meaning of the 3d part 
of section 10, article 1, of the constitution of the United States.—The 
tax to be assessed and collected by the 12th part of section two of 
the revenue law of this State, at the rate of one dollar per ton, of 
the registered tonnage of such steam-boats, &c., is not a ‘* duty of 
tonnage” within the meaning of said words as used in the 3d part of 
section 10, article 1, of the constitution of the United States.—Loil, 
TAD COUCCOr: © TIOOUG LTORE COS.ncd cuss he cdvoedawsOaeas seemewes g 

2. Ordinance of convention, passed at Huntsville, on the 2d of August, 
1819, what not in conflict with.—Nor is that part of said revenue law 
in conflict with the ordinance of the convention of this State, 
passed at Huntsville, on the 2d day of August, in the year 1319, 
which declares ‘that all navigable waters within this State, shall 
forever remain public highways, free to the citizens of this State, 
and of the United States, without any tax, duty, impost, or toll 


on 
a | 
ie 8) 


therefor, imposed by this RNC are A es srr cd ee em ae ators 578 
See, also, Lott, Tax Collector, v. Cox, Otis § C0... 0. .ccccccceccees 697 


TAX ASSESSOR—TAX-PAYER. 


J. State revenue laws ; evading, or attempting to evade, compliance with ; 
what does not constitute offense of.—The mere omission of a tax- 
payer to meet the assessor at the time and place designated in the 
assessor’s notice, and to render to him, in writing, a list of the 
items upon which he is liable to be taxed, does not constitute the 
offense of evading, or attempting to evade, a compliance with the 
revenue laws of the State.—Smith v. The Stale.......----........ 344 

2. Same; what constitutes the offense. —To constitute the offense of an 
evasion, or an attempt to evade a compliance with the revenue laws 
of this State, under § 570 of the Revised Code, the evasion, or the 
attempt to evade, must be intentional and willful ; the intent may 
be proved by the conduct of the party, and by circumstantial or 
other evidence, without direct proof of the fact.—S. C............ 344 

3. Same; tax assessor, duties of, under § 478 of the Revised Code.— 
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TAX ASSESSOR—TAX-PAYER—Cont1nvep. 
Where tax-payers fail to meet the assessor, at the time and place 
designated in his notice, § 478 provides what is to be done in such 
cases. The assessor must make his demand in person, or by his 
deputy, on such delinquent tax-payers, wherever he may find them. i 
A notice in writing may be left at the residence of each such delin- 
quent ; and then each delinquent must become active on his part, 
and make a return to the assessor of a list of his taxable property, é 
before the first day of June following, at the assessor's office, or 
wherever he may be found ; and if the delinquent fails to do so, 
without some reasonable excuse for such failure, then he will be 
guilty of the offense of evading, or attempting to evade, a com- 
pliance with the revenue laws, and may be proceeded against, and 











UMIGHOM ACCOPMIN OY 0 is. 6. 5 oo sc sine Seisia sil bie eee cleieadicewce 344 
4. Same; on trial of indictment for, what not proof of notice required 
by section 476.—On a trial for this offense, the notice required to be 
given by assessor, by section 476 of the Revised Code, is not suffi- 
ciently proved, by a statement made by the assessor, as a witness, 
that he had posted and published the notices required of him by 
law, stating the times and places at which he would attend to as- 
sess the taxes; the facts which constitute the notice must be stated, 
and not merely that the notices were given according to law.—S. C. 





TAX SALE. 


1. Taz sale of lands in 1854; when invalid.—A sale of land for taxes 
.~? in 1854 is invalid, if it is not shown that the assessor complied 
with the provisions of section 428 of the Code of 1852, in giving 
| | notice of his attendance in each precinct, to assess the taxes.— Riv- 
| ee i SOS a a Ue heeeecindede res seve GSB 


TRUST—TRUSTEES. 

1. Trustee's sale ; regularity and ralidity of purchase under, who can 
not question.—The regularity and validity of a trustee’s sale, and of 
the purchase under it, can not be questioned by a stranger to the 





4 deed.— Marston v. Rowe et al... ....-----. Seis Ge ern pa eaicisieiss ws 

3. Guardian ; duty of.—A guardian is a trustee appointed by law, 
and it is his duty to preserve and improve the ward’s estate, and 
not waste or destroy it.— Hall etal. v. Hall etal......... ee 4388 

4. Trustee of married woman’s separate estate ; persons who have traded 
with and given credit to, what can not do, in first instance, to collect 
their debt.—Persons who have traded with, and given credit to, the 
trustee of a married woman’s separate estate, can not, in the first 
instance, go into chancery to have their debts paid out of the trust 


i 





estate.— Pollard et al. v. Cleaveland et al. .....cscccccccccccsccees 102 
5. Same; where trustee, asmember of a company, is seller, and as trus- 

tee, becomes buyer from trust estate.—A trustee, who is a member ofa 

i company, and as such member, becomes the seller, and as trustee, 

| the buyer, for and on account of the trust estate, makes no excep- 

tion to, but rather a reason for, the necessity and propriety of the 

general rule.—S. C.......... i eeeree Veins Cas ees taees. SR 
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VENUE ; CHANGE OF. 


1. Change of venuein criminal case ; a right not dependent onthe dis- 
cretion of courts.--An application for a change of venue in a crimi- 
nal case, ‘setting forth specifically the reason why” the applicant 
can not have a fair and impartial trial in the county in which the 
indictment is found,” should be granted by the court, if made 
within the proper time, and in the proper way. This is a right 
which will be enforced by mandamus, if denied.--(Prcx, C. J., dis- 
senting. )— Lx parte Chase. ..226 cocccs cscs sig Liaeiptaiaie Ciateieie were sania 

2. Same ; when treated as error.—On an appeal after final judgment, 
the improper denial of this important right will be treated as error, 
if properly reserved upon the record, by bill of exceptions or oth- 
W180: —(PEOR, C.J, AtSGORUING!) 2565 5060 cesisscweies aisinvete cle a/eaie(sia/s 

3. Same ; application for, who may be heard on.—On the hearing of an 
application for a change of venue, in a criminal case, both par- 
ties may be heard on affidavit, in favor of, or against the allowance 
of the change of venue.—Ex parte Chase...... Sryisielvneaiereasia eels 

4. Ex parte Banks overruled.—Ex parte Banks (28 Ala, 28,) overruled, 
so far as it conflicts with the opinion in this case.—(Prcx, C. J., 
dissenting.) 2-0-5. eat cise seco tiscauata ties suse at arse staboiutaloieminia re staeal eels 

5. Crenshaw county ; act to establish, 6th section of, what right it gave 
defendants. —The 6th section of the act to establish the new county 
of Crenshaw, gave defendants residing in said new county, a right, 
not depending on the discretion of courts, to have suits pending 
in any of the courts of the counties, out of which said new county 
was formed, transferred for trial to the court having jurisdiction 
thereof, in the new county, upon the application of such defendants. 
Ka parte GROWS: .6::..022600 0 Bo oe ee oe mis aintwioteisiavers 

6. Same ; right will be held to be waived, if application not made in a 
reasonable time.—Such application must be made within a reason- 
able time, or the right will be held to be waived. An application 
made more than two years after the passage of said act, is not 
within a reasonable time, and may, for that reason, be denied.— 


PO etn d se Sees Gwar ae Vie vv Uclalead BUSS Sale eae nase eeaeciomeses 


VERDICT. 


1. Special vevdict ; what too defective to authorize any judgment to be 
rendered on it.—On a trial for the offense of obtaining money by 
false pretenses, a verdict in the following words: ‘‘ We, the jury, 
find the defendant guilty of obtaining money under false preteuse, 
to the amount of $500,” is a special, and not a general verdict, and 
too detective to authorize any judgment to be rendered on it.—Clay 
ve. The State..... CE Oe on eae tiedee sce selcecauens 

2. Same; what can not be aided by.—A special verdict can not be aided 
by intendment, or by reference to any extrinsic facts appearing in 
the record.—Clay v. The State........---- Sanesle sien. sleieiemwamase 

3. Same ; duty of court in such case.—In such a case, the court should 
arrest the judgment, on motion of the accused, and order a venire 
Jacias de novo to be awarded.—S, C..... ciicbiate: ig:botetmualeeieuiades 
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VERDICT—Continvep. 

4. Verdict ; what insufficient to authorize any sentence by the court.—On 
a trial for the crime of rape, a verdict in the following words : ‘We, 
the jury, find the prisoner guilty as charged in the indictment, 
and sentence him to imprisonment in the penitentiary,” is defec- 
tive, and not sufficient to authorize the court to sentence the pris- 
oner to imprisonment in the penitentiary for life, or for any other 
corm. Weatherford v. The State. ... ccs sscces secncesscccece: 

5. When plaintiff entitled to judgment notwithstanding the verdict.—If 
on such irregular trial, on an immaterial issue, on contest of claim 
to money paid into court under § 2450 of Revised Code, the verdict 
should be against the plaintiff, the claimant will not be entitled to 
the money so deposited, but the plaintiff will be entitled to a judg- 
ment non obstante veredicto.—Jolnson v. Maxey, use, &¢........66- 


VENDOR—PURCHASER, 


1. Vendor's lien; whit sufficient to charge purchaser with notice of. —A 
bond for titles only, held by the vendee of land, is sufficient to 
charge the purchaser from him with notice of the vendor's lien for 
the unpaid purchase-money.— Newsome el al v. Collins ....... Sian 

2. Same ; when vendor may be deprived of.—A vendor of land should 
not be deprived of his lien for the purchase-money, unless declara- 
tions made by him, were calculated to, and did, mislead the subse- 


quent purchaser,—S, C........-. ones LEME ses eee ee en aaa 


WILLS. 


1. Wills ; how construed.—Very great latitude is allowed in the con- 
struction of the language of wills, in order to carry out the inten- 
tion of the testator.— Edwards et al., Ex'rs, v. Bibb et al. ...---.... 
Same; how different from decds.—Wills are different from deeds in 
this respect : In a will, the intent governs the words, but in a deed 
the words govern the intent. Wills are the least technical of all 


© 


instruments for the conveyance of estates. —S. C.......---..----- 
3. Issue; meaning of.—The word “ issue” is one of a two-fold mean- 
ing. It may mean, all the descendants of the devisor, to an indefi- 
nite extent, or it may mean children living at his death, or at the 
death of the first taker, after the expiration of a life estate. And 
the latter is the meaning which will be given to it, when it is nec- 
essary so to construe it in order to carry out the manifest intention 
DEMME WIOOE “20 oS Lawak se weiewaesincesssepeasouns ee 
4. Intention of testator ; what will not be presumed to be.—A testator is 
not to be presumed to intend, by his will, to violate the law, nor 
to be ignorant of it, and it is the duty of the court so to construe 
the language of the will that it shall have effect, and not to be frus- 
trated, so far as a legal intent can be deduced from its language. — 
Do Mosicckwesecises anwe [aekuses Seco Gb ene een eet sseeesuaceisase wees 
5. Same; how far must govern.—In a will, the intention of the testa- 
tor is not to fail because it cannot take effect to the full extent, but 
SC MUSE WOPk BA tar AS 1b CON. — BG, Cc. sak cocks co eee wis bsie reese’ 
6. Executory devise; what creates.—Under the law of this State, the 
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‘WILLS—ContinveED. 


devise of an ‘‘ estate,” consisting of both real and personal prop- 
erty, by the same words of a will, to one for life, and, after the 
termination of the life estate, to T.and his lawful male issue, and 
in case T, should die, leaving no male issue, or having such male 
issue, the same shall become extinct, before he or they shall arrive 
at the age of twenty-one years, likewise leaving no male issue—then, 
in that case, to David, andhis lawful male issue, creates an executory 
devise of the ‘‘estate” thus given to D. Andif D. dies intestate 
in this State, the property thus devised descends to his heirs and 
distributees, under the laws of the State, existing at his death.— 


~ 


7. Wills; construction of ; duly of court.—In construing a will, it is 
the duty of the court to find out the intention of the testator, and 
construe the language in conformity with the intention, if it is not 
POEM CHU, LW is ne Og ilcs'gsos0. wie o's) aos vin'a Gini wlavehelsefsiai By ore 

8. Same.—If there is a legal purpose, and the intention of the testa- 
tor, as manifested in the will, is directed to effect this purpose, the 
court must carry out this purpose.—/S. C........... aiaieja' aie a armceternye 

9. Foreign will ; what requisite to probate of.—A will, made by a person 
having his domicil and residence in the State of Texas, which has 
been properly admitted to probate there, may be admitted to pro- 
bate in this State, upon a properly certified transcript of the record 
of the will, and the probate thereof, from the proper court in Texas, 
WONG: AVN5 0. OU; ACI Pic cote coconscenscasaceseeceee noes 

10. Probate of foreign will ; no notice requisite. —When such will is so 
admitted to probate in this State, no notice of the proceedings is re- 
quired to be given the widow, or next of kin, of testator. The 
transcript of the record of the probate of the will in 'Texas, prop- 
erly certified and attested, is all that is needed to authorize the 
probate of the will, in the proper court in this State.— Ward, Adm’r, 
v. Oates, Adm'r..... sais a ale ea lala ciel o7stelr otaiel ae avs nielalat al aa¥s ayaa are ea sioes : 

11. Same; jurisdiction of probate court.—After such foreign will is so 
admitted to probate in this State, in a county in which the testator 
has property, the judge of probate of such county may appoint an 
administrator of the estate, in this State, as in cases of intestacy, 
if no executor is named in the will.—8. C. .... 2.2.2. 222. sees cece 

12. Same.—If none of those persons entitled to administration on such 

estate apply to be appointed administrator thereof, within forty 


days after the death of the testator is made known, the judge of 


probate of the county in which the will is probated, in this State, 
Inay appoint any fit person to administer the estate.—S. C....... ‘ 


WITNESS. 

1. Witness ; putting under rule, when not allowed to be cross-examined. 
The defendant’s witnesses having been sworn, and put under the 
rule for examination apart, at the instance of the plaintiff, the 
plaintiff will not be permitted to cross-examine as defendant’s wit- 
ness, one whom the defendant had declined to call and examine.— 
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WITNESSES—Continvep. 


2. Witness in his awn behalf ; when competent.—It is not necessary that 
a plaintiff, when offered as a witness in his own behalf, should have 
been a competent witness when the suit was commenced ; it is suffi- 
cient if he is competent when offered ; the old law, not permitting 
him to be a witness in a case against a corporation, is changed by 
the act of the 14th February, 1867. Revised Code, § 2704. 7alla- 
dega Ins. Co. v. Landers.. 

3. Malicious injury to animals; on triat-of, who not a competent wit- 
ness.—The fine inflicted for the offense of malicious injury to ani- 
mals, goes to the party injured, and for that reason he is an inter- 
ested witness, and can not be examined on behalf of the State, if 
objection be made by the accused.—Northcot v. The State......... 330 

4. Indictment against freedmen; on trial of, who are competent witness- 
es.—On the trial of an indictment for arson, against freedmen, they 
and their wives are competent witnesses for each defendant respect- 
ively. Revised Code, § 4231.—Crim et al. v. The State........-.- 











